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HOMEOWNER ASSOCIATIONS:
PROBLEMS AND SOLUTIONS CONFERENCE
2007

First Session:
An Overview Of HOAs In The United States:
The Development Of Mini-Municipalities

RENEE STEINHAGEN, MODERATOR:

Good morning. My name is Renee Steinhagen. I'm the
Executive Director of New Jersey Appleseed, the Public Interest
Law Center. I want to welcome you here this morning for what
is a very important conference. This conference is being
sponsored by the three law schools of New Jersey: Rutgers Law
School in Newark, Rutgers Law School in Camden, and Seton
Hall Law School; it is funded by the Lois and Stan Pratt
Foundation. Mr. and Mrs. Pratt were founders of the Common
Interest Homeowners Coalition, and are extremely responsible
for all of you in this room. The conference is going to be
published by the Rutgers Journal of Law and Public Policy.
Now, there are several organizations that are participating: the
New Jersey ACLU, the League of Women Voters, which many of
you know, because they often run the elections in your
homeowners, AARP, the Common Interest Homeowners
Association, and New Jersey Appleseed.

Now, we've learned from society’s experience with various
policy issues that impact a significant number of people that the
path to dealing adequately with the problems begins with
talking openly about the problem, confronting reality, and not
ignoring it. New Jersey has thousands of planned communities
with over one million people in them, and they generate
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constant and widely varied problems with some common
threads. And here today we’re going to try to figure out what
those common threads are. Unfortunately, however, only the
people experiencing the problems are aware that significant
social concerns even exist.

Since the Legislative Task Force examination completed ten
years ago, there has been no open public discussion of
homeowners’ problems. In the 30 years since the Legislature
passed to protect purchasers, there’s been no conference like
this one today that formally recognizes homeowner problems,
and considers some of the possible solutions. It’s our intent
today to publicize that there are serious problems to be
addressed, to keep these problems in the open, and to continue
to solicit and propose solutions until New Jersey homeowners
are heard and adequately protected.

These solutions range from changing the legal framework
and institutional structure, to changing the legislative scheme.
Now, I'm going to turn this conference over to our panelists.
Our first panelist is Professor Frank Askin. He’s a professor of
law, and the Director of the Rutgers Law School Constitutional
Clinic. He has been the attorney for the Plaintiffs in the Twin
Rivers case, and that’s what he’ll be discussing here today.
Thank you.

PROFESSOR FRANK ASKIN:

Good morning. I welcome you all today. We meet today in
the shadow of a widely anticipated decision in the Twin Rivers
case, which the State Supreme Court is likely to announce before
the end of June. However, it should be understood that no
matter what the decision in Twin Rivers it will cover only the tip
of an iceberg. The issues before the court in Twin Rivers are
limited to matters of freedom of speech and communication in
common interest communities. The problems confronting the
million plus residents of these communities in this state extend
far beyond, issues which will be discussed by those caught up in
them a little later this morning.

But as practically the only lawyer in the state available to
provide at least on occasion free legal assistance to such
homeowners, I have been hearing about these problems
constantly for the past several years. Barely a week goes by that
I do not get a phone call or e-mail from several beleaguered
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homeowners begging for assistance from me and my students in
the Rutgers Constitutional Litigation Clinic, and I have to
explain to them that the most we can do is take an occasional
test case. We are not free legal services for a million
homeowners in this state.

The immediate issues involved in all of these disputes are
varied, but there is one complaint common to every case, and
that is the inequality of legal resources. Anyone who has a
dispute with their association quickly discovers that they can’t
afford it. If they are lucky enough to have a decent alternative
dispute resolution system, it will still probably cost them a
minimum of $150 to invoke it, and it seems that few
associations even have such accessible systems. If the wind up
being sued by their association, they discover they’re going to
have to pay for both sides’ lawyers; that is, they have to hire
their own lawyer, and also pay their pro rata share of the cost of
the association’s lawyers.

In the Twin Rivers case, even though the Plaintiffs’ costs
were picked up by the American Civil Liberties Union, and their
lawyers were provided free, the Plaintiffs still had to pay their
share of a $300,000 assessment levied by the homeowners’
association to hire outside counsel to oppose them. The most
heart-rending calls I get are from homeowners who are on the
verge of bankruptcy or foreclosure as a result of fines and legal
fees, resulting from some petty dispute over alleged violation of
association rules, which escalated beyond all reasonable bounds.

In many of these cases, the homeowners are represented by a
lawyer who is in over his or her head, which is not at all
surprising, since the only lawyers really knowledgeable about
community association law all work for the associations and
management companies, not for homeowners, so the
homeowners wind up represented by the lawyer who did their
house closing, prepared their will, and are totally unprepared to
respond to an avalanche of motions and briefs dealing with
subjects quite foreign to their own legal experience. Eventually,
the lawyer is worn out; the homeowner cannot keep paying the
legal bills, and are left with some judgment they’re unable to
appeal. And that’s when they call me begging for assistance.
And there’s absolutely nothing I can do.

And that’s why I am convinced we must have some
legislation that will provide some level of protection for
homeowners who get into disputes with their boards that may
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behave in an arbitrary and unreasonable manner. And let’s
make no mistake: Among the thousands of associations in the
state, there are such boards, and they can inflict great harm on
innocent people.

By the way, there are some laws already on the books in New
Jersey that do provide some protection for homeowners. The
problem is no enforcement, and no resources to enforce them.
And I'd really like to acknowledge at this time in our audience,
the one man in the state who has made some effort to enforce
those laws, Ed Hanna man — (applause and cheers) — but Ed has
a Herculean task as a one-man army to try to enforce the laws
that protect homeowners. I should also mention that Ed was
invited to speak here today on our third panel. However, his
superiors and the Department of Community Affairs’
bureaucracy have forbidden him to speak on pain of dismissal.
So, Ed will remain in the audience and listen.

Now, let me be clear, I believe that most of the community
associations in the state are well run by hard-working
volunteers. My wife and I happen to belong to two such
associations, one in West Orange, and one in Monroe Township.
But unfortunately, that is not always the case. There is much
truth to the old adage that power tends to corrupt, and some
people get into positions of governance in these associations,
and forgot that they are there to serve their neighbors, not lord
over them. And if I might close with some words about the
Twin Rivers case, itself, I think it exemplifies such abusive
behavior by an entrenched and self-perpetuating board.

Two of the free speech issues in the Twin Rivers case have to
do with what I consider the misuse of governing power to
perpetuate incumbents in office. For years Twin Rivers had a
regulation forbidding the posting of signs on homeowners’
lawns and in common areas, but it was never enforced. Then in
one board election an opposition group successfully campaigned
in one election by posting signs around the community. The
remaining board majority then decided to enforce the sign rule,
and limit them to a sign in a flowerbed next to the house, where
they were not visible to passers-by. That sign prohibition is one
of the issues before our Supreme Court.

A second issue has to do with the misuse of the community
newspaper, which is a common element belonging to all the
homeowners. But the president of the association turned the
newspaper into his political soapbox, denouncing his critics in
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the most unflattering terms on the front page, and allowing
them to respond only with a letter buried inside the paper. Of
course, the overriding issues in Twin Rivers are whether these
associations are constitutional actors, subject in any way to the
kinds of constraints the New Jersey Constitution places on
public entities, such as municipalities, and if so whether
purchasers of homes in these communities waive their
Constitutional rights by buying property subject to prerecorded
deeds restrictions, buried in hundreds of pages of offering
statements and governing documents, which nobody ever reads.

And even if the plaintiffs should prevail in those issues, as we
did in the Appellate Division, it will mean very little unless the
state enacts some kind of legislation to provide accessible and
affordable remedies to homeowners who may be abused by their
association boards. Thank you.

RENEE STEINHAGEN MODERATOR:

Our next speaker is Professor Evan McKenzie. He teaches
political science at the University of Illinois in Chicago, and he
also teaches a course in the law of comprehensive housing at the
John Marshall Law School. He is the author of Privatopia:
Homeowner Associations and the Rise of Residential Private
Government, and numerous other publications. He was an
expert witness of the Plaintiffs in the Twin Rivers case.

PROFESSOR EVAN McKENZIE:

Well, thank you very much, and I'd like to thank Frank and
the other sponsors of the conference for allowing me to be here.
It's a real pleasure, and I think this is a very important
conference, and I can’t wait to hear from you, and to hear what
everybody has to say about this. Since the title of the conference
is “Problems and Solutions,” I thought I would follow that
structure, and I've identified what I think are five problems —
what to me are the five most important problems, and I thought
I would very quickly list them for you, and then expand on them
and the little bit of time that we have here, and then see where
this takes us.

The first problem, I think, is what I would call the structure
of the relationship between the owners of units in common, just
housing and their private government. This is a huge topic. I'm
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going to come back to this in just a minute; that is, I think the
relationship is structured in such a way that it creates a lot of
problems inherently, and potential for abuse is very high, even
though I agree with Frank that most associations are well run
most of the time, the potential for abuse is enormous, and
there’s really nowhere for owners to turn.

Second, is the over-reliance on untrained and unsupported
volunteers to do an enormous amount of work that would
otherwise be done by municipal governments. These volunteers
are an enormous source of unpaid labor, and they have virtually
no institutional support, which leads them to rely heavily on
attorneys, and we all know where that leads.

Third, the imbalance of legal power between the associations
and their members, which is what Frank referred to in his talk;
it’s to me an enormous problem, because in an adversary system
you cannot have one side getting high quality representation,
and the other habitually not getting represented at all. This is
just a recipe for disaster.

Fourth, is what we call in economics and political science the
“Collective Action Problem,” which has to do with the fact that
the producer interests, that is the attorneys and those who
supply services to associations, the contractors and so forth, are
all organized, and it makes perfect sense for them to be
organized, and there’s nothing wrong with that; they should get
organized; that’s logical that all trades and professions in this
society are organized. But the owners are not because they are
consumers, and this has caused a problem in the policy process,
so not only are owners underrepresented in the courts; theyre
underrepresented in the legislature, as well.

And lastly, is a rhetorical issue: The consumer sovereignty
rhetoric, this notion that a deal is a deal, and you negotiated to
buy this unit, and you signed a contract, and this sort of thing.
And therefore, it’s all a matter of private contract law, and the
government and concepts of public law are totally irrelevant to
that. These are all, I think, issues that have to be addressed.

So, let me go back to this now, and start with just quickly on
the structure of the relationship. What we have are standardized
contracts — standardized by large institutions, standardized
initially by the Urban Land Institute, by the Federal Housing
Administration, by Fannie Mae, by the Veterans Administration,
mortgage banks — in other words, there’s an enormous
institutional overlay here, and these contracts are standardized
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for reasons, because the property that they regulate is very
valuable, and a lot of people have interests in it, and institutions
have interests in it. But this standardization is a problem
because if these contracts were being negotiated they’d all be
different.

I mean, there are many different types of developments, and
there are many different individuals within them, and if people
actually did what the rhetoric says and they got together and
negotiated a set of rules to live by, like the Mayflower compact
or something, which is the sort of rhetoric that is applied here;
you know, you’d think they sat down around a table and took
out a quill pen and drew this all up, because we want to live by
these rules. If that were the case there’d be a lot of variation,
much more variation than there is in these documents, and
people would probably be happier with them, because they
would actually have subscribed to them, and negotiated them.

But these are very close to what we call “Adhesion
Contracts,” that is, “take it or leave it contracts,” like if you
parked your car someplace nearby, maybe you got one of those
little tickets, and it says, “Please read this.” Why? Can you
negotiate it? What’s the point of reading it? Where else are you
going to park? Are you going to park in Hackensack or
something? I mean, you have to park in certain lots, and this is
the contract. It’s a “take it or leave it.” Did you negotiate this
contract? Well, it’s fine for parking your car, but how about for
living in a house for 20 years? I mean, maybe there should be
some concept here of remaking these contracts.

Now, there are various solutions for this, but what it leads to,
I think, is a whole set of typical problems having to do with
elections, covenant enforcement, architectural review,
assessment collection, access to records, and then what Frank
has worked on here, encroachment on really important,
protected civil liberties. And this is all done in the name of
contract, and contracts you really can’t negotiate.

What would be some of the solutions? Well, we see the state
level, a lot what I call “Process Regulation” the way associations
do the things that they do. And potentially you could have low-
cost dispute resolution procedures; you could create a regulatory
agency of some sort, and this is one of the things, I think, we’ll
be talking about here today. And the Twin Rivers Principle:
Setting certain things off-limits. In other words, saying there
are Constitutional limits to what these private governments can
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do, which I think is a very important thing to do. We have limits
on public governments, and if we’re going to have private
governments doing the same things, it seems to me there ought
to be some limits on what they can do, as well.

But these solutions lead to what you might call “Second
Generation Problems.” I mean, in California the process
regulation is becoming so detailed that it’s becoming a real
challenge just for people to understand what the heck they're
supposed to do. The election procedures in California now are
astonishing; all the associations in California are supposed to
hire election monitors now, and the model that they use for
passing rules is modeled on that used by the California State
Legislature, which is interesting.

So, there’s a real challenge here. Can owners understand
and implement, given that they have lives? Apart from running
their association, can they actually understand and implement
these rules? And I think legislators need to be very cautious
about this. It’s certainly an issue. And then you have the
question of the cost of regulation, as well. Now, in my view the
cost of regulation is a small one, probably relative to the risks
that are involved with the kinds of liabilities that your
association directors can expose you to. We can get into this,
but I mean, there are associations in California that have made
mistakes that have exposed the owners to multi-million dollar
uninsured judgments to the tune of $5-$6 million judgments.
And so, you might want to keep this sort of thing in mind when
you say you don’t want regulation, because regulation does cost
money, but if you get a $20,000 per unit special assessment,
that’s pretty expensive, too.

The second issue has to do with the over-reliance on
volunteers. Even if there’s no abuse; even if people are well-
intentioned, there are issues of the competence of boards,
generally, that simply result from over-reliance on volunteers to
run the institution without institutional support, without
oversight, and the state keeps burdens on people, and doesn’t
pay to train them. And so, the industry steps forward and might
say, well, we’ll train them, but then the question is will that be
owner-friendly education or not?

I think, personally, there are some real dangers here, down
the road, because of under-reserved associations. I've been
talking of writing a little bit about this recently. Most
associations probably don’t have enough in reserves, and there’s
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a python that’s swallowed a pig, you know? And the pig starts
out up near the head, and inevitably it moves all the way down
the python toward the end. Well, the end of python is
obsolescence of major building components, and that simply
will happen. Streets will wear out; they just will. That’s all there
is to it. The roof will wear out, and somebody — it’s like musical
chairs, somebody is going to get stuck with that liability, and I
guess everybody’s hoping it won’t be them. But unless there’s
some sort of regulation about the quality of reserves, we can see
what has happened in many, many old condominium
developments in Chicago. We have a lot of old ones in Chicago
on Lake Michigan, where $20,000 special assessments happen
all the time. There’s nothing unusual about that at all.

So, the third issue — the imbalance of legal power — even if
you change the law; even if you're successful in implementing
these reforms, what do you do about the fact that the boards and
their professionals sometimes don’t follow the law? In other
words, they just say, well, that’s the law, or you think that’s the
law, well we disagree. We're not going to do it. You're entitled
to the records, but you can’t have them. You know, you just
can’t have them. If your only recourse is to turn to the courts
and file a civil suit, if you lose you have to pay for the
association’s lawyer, and you can’t get an attorney anyway. This
is a real issue. And I think that what we need here, maybe, are
some sort of private Attorney General provisions and reciprocity
of attorneys’ fees provisions that allow for the creation of a
group of attorneys in many different states, who represent
owners; right now there are very few of us. I do this on
occasion, and it’s a real challenge.

Then we have the collective action problem. What do you do
about the fact that the producer interest in this society are very
well organized, always? They are all well organized, not just in
this area; it’s not just the attorneys in this area. They're
organized everywhere, and consumers are not. And this is a real
issue.

You also have the problem that cities are getting fat off this.
Cities are increasingly mandating the creation of homeowner
associations in all new housing, and so they’re getting fat off this
in the short run, and the answer to all this is, I think obviously is
organization; secondly, finding some sort of patron, that is,
owner organizations probably need somebody who acts as a
benefactor. Sometimes it’s foundations, wealthy individuals;
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maybe you should turn to George (Cerros), I don’t know; that’s
just a thought. Or get established interest groups involved, and
this is why I think it’s very interesting that AARP has recently
weighed in with its proposed Bill of Rights, because there you
have what I'm talking about, which is an organization with
resources that’s able to really present a very comprehensive
package that it’s understood.

And, finally, the logic of consumer sovereignty: The problem
here is it is often perceived that the people who don’t like the
rules are basically rich white suburbanites who want to go back
on the deal that they made whenever it imposes costs instead of
just benefits, or else they are crazy neighborhood malcontents
who can’t get along with anybody anyway. And this is the way
the industry portrays people, and it is very difficult sometimes to
get people to understand that most of the people who are — that
this type of housing, the net had swept so widely now, that it’s
become the predominant form of new housing construction, all
over the country, and that it cuts across all races, and ages, and
income levels. I mean, in Chicago, we have redeveloped public
housing in places like Cabrini Green, and Robert Taylor Homes,
and there are people who are former public housing tenants
living in these associations. They’re not allowed to be members
of the associations, because they’re tenants, but they are living
under those rules. And people need to understand this is not a
case of a bunch of rich people; it's becoming everybody;
everybody who buys a house, increasingly. And also, I don’t
think that the people who complain are necessarily crazy. I
think that people have disputes over very important parts of
their lives, and the way the rules are administered make them
seem very angry at times, because it touches on things that are
very close to their psychological well-being, their sense of
security in their home.

Well, I think that people, academics and other law
professors, and so forth, have to start calling attention to the
public aspects of this; The fact that what we have here is a
massive privatization of local government, and the fact that
municipalities are driving this to a large extent now, that this
takes on some increased public dimensions. And of course, we
need a lot more information about this. We need to collect more
data, and it needs to become more publicly available, so people
can understand what’s really happening.
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What would happen if nothing is done? TIll give you three
potential scenarios: One is I think it is — just as a thought
experiment, it is possible that this type of housing, this housing
sector could suffer major failures. I mean, the savings and loan
industry failed; it’s possible that an institution can fail. And I
think people, at least as a thought experiment, ought to keep in
mind that it could happen. You could have what I call failure
from without; that is collapse of demand through just bad press
and people thinking I don’t want to live in one of those
associations. And that can happen, although in many cases you
have no choice, but still I think that bad press, and the industry,
by the way, is very concerned about this issue; they’re very
concerned about it.

Secondly, a failure from within, that is collapse of the
institution due to financial mismanagement and/or failure of
volunteerism. The cover story in CAI’s publication, Common
Ground, a few months ago was the failure, the collapse of
volunteerism in associations, if the same people have to serve on
the board all the time, because they can’t get anyone else to do
it. And so, again, you know, these are real legitimate concerns,
and you can also have these infrastructural issues that I talked
about. This can happen on a wide scale; however, that’s just one
possibility.  Another possibility is a gradual reform of the
institution, and over time it becomes a working part of the inter-
governmental system through reform efforts, like the kinds of
things we’re talking about here. And I think that’s a very likely
scenario, but it could be a bumpy road.

And lastly, the Libertarian theorists like my friend Bob
Nelson and other people could prevail, and common interest
housing could come to replace municipalities, all over the
country, so we have an entirely privatized set of cities all over
the country; nothing but private cities everywhere. This is
something that has been speculated. I don’t think it’s likely to
happen, because I don’t think that the government is going to go
away. I don’t think that local government is going to go away,
but I do believe that over time it’s going to become necessary for
state, county, and municipal governments to get involved in
these efforts, because right now what we see in the state of
legislatures around the country is the owner groups against CAI
or other industry groups, and then other professional
organizations, as well. And I think increasingly, it’s going to
have to be a three-way conversation, where the municipalities
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begin to understand that if they don’t do something other than
view this as a cash cow they’re going to be saddled with
increasing demands for bail-outs and other conflicts, such as
requests to takeover our streets, that sort of thing, that it will
become more and more of a municipal and county and state-
level problem unless they get involved in some of the reform
efforts. So, I hope that we can take some of those issues and
some other issues forward, and discuss them in the remainder of
the conference. Thank you.

RENEE STEINHAGEN MODERATOR:

The last speaker on this panel is Professor Paula Franzese,
who is a professor of law at Seton Hall Law School, and she’s
currently chair of the Governor’s Commission on Ethics.

PROFESSOR PAULA FRANZESE:

Good morning. I am immensely delighted to be with you
today. This is truly a spectacular occasion. When Justice
O’Hern and I were appointed by Governor Codey to serve as
Special Ethics Counsel, we quickly came to the realization —
certainly within the context of the reform of state government —
that sunlight is, indeed, the best disinfectant, that to the extent
that one can cast light upon abuses, and excesses, and
mismanagement, and the trampling upon those, who as
Professor McKenzie and Professor Askin state so eloquently,
tend to be without the upper hand, as we let that sunshine in,
solutions can be found. Today is an immensely important day,
and I wish to join first in thanking you for finding the time to be
here, to vet so many of the relevant issues. I thank you, as well,
for working collectively with us to find solutions to a larger
dilemma.

It’s referred to as “privatization.” It’s the shift from the
government provision of so many services to the more privatized
realms. The homeowners association phenomenon is a very
significant manifestation of privatization. It is, indeed, a
goliath-like form of manifestation with more than 60 million
Americans now living in some form of common interest
community, with more than 250,000 homeowners associations
now in place across the United States, this is no longer the
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residential domain of the more affluent, of the more privileged,
of exclusively the haves.

This is, indeed, a phenomenon, a reality of residential living
that is crossing all economic strata, all race lines, all ethnicities,
and indeed all areas of geography. @ How homeowners
associations continue to function is a matter that commands our
individual and collective attention, because when you think
about it, where we live, the communities that we’re building or
not building has everything to do with what it is, and who it is
we are to become as a nation.

So, where are we headed? Yes. As the professors have made
plain, so many of these homeowners associations are
functioning quite effectively. But many are not. The problems
that plague this arena have to do first with this notion that one
size does fit all. The declarations of covenants, conditions, and
restrictions that residents are essentially forced to acquiesce to
with very little, if any, room for negotiating with very little, if
any room for bargaining, with very little knowledge of their most
essential terms, tend to be onerous to put it modestly.

Very extensive covenants; very extensive rules have been
devised to regulate everything from whether pets are permitted
to the weight restrictions to be imposed on pets, to the colors of
one’s shutters, to the posting of signs, to in fact the landscaping,
to the permissibility of the basketball hoop, to in New York City
the permissibility of wok cooking, because wok cooking can be
stinky over time, and thereby offensive to some residents.

This notion of excessively regimenting, and regulating is
rooted, I think, in an impulse, at least initially, by developers
and other architects of this larger phenomenon to promote a
sense of order, a sense of predictability, a sense of cleanliness, a
sense of control, a sense of the preservation of property values, a
sense of residents’ and prospective buyers’ parts that we’ll all be
living in a place that’s nice. And wouldn’t it be nice to live in a
place that’s nice?

We live in increasingly frightening times, don’t we? We live
in times where government seems to have failed us in getting
the job done right. We live in times where crime rates are on the
rise. We live in times where the investment in our domain, in
our home, is our one and only safe harbor in the changing
economic winds and climates. Wouldn’t it be nice to live in a
place that’s nice?
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And that question takes on almost tragic poignancy when
one answers the lore of the nice has yielded oftentimes anything
but that. The promise of community, rooted in the essential
question, “How are you doing, my neighbor?” has been
perverted into in too many vicinages, “And what are you doing,
neighbor?” The patterns of excessive regimentation
administered by governing boards that are not trained, that can
devolve into autocracies, rather than participatory democracies
where power is cultivated for the sake and virtue of amassing
power. They don’t work. Finding solutions matters, because
community does matter. Our essential interconnectedness,
where we live and how we choose to do that, does matter.

If the one size fits all archetype for covenants, conditions,
and restrictions is flawed, then how should it be scaled down?
That’s an important question for us to think about in the
collective today. If we have so much to learn, as I think we do,
from the model of government reform, the analogs on the
government side to what these privatized forms of government
are doing or trying to do, then what are the lessons to be
learned?

Well, certainly in the context of reforming homeowner
association governance, transparency must be the norm. The
Open Public Meetings Act and Open Public Records Act has to
become a basis for imposing access upon residents who wish to
know about the management and the ministerial and the
financials to attend their particular development. Access needs
to be essentially an integral part of the promise of any
participatory system of governance. To the extent that we have
something to learn from the manifestos of ethics reform, how
about mandatory training for all those who do wish to serve on
boards, and mandatory fiscal responsibility training almost the
equivalent to a Sarbanes-Oxley form of corporate governance
model? How about the notion of audits, financial audits at the
behest of residents? How about those audits occurring if not
twice a year, then perhaps even on a quarterly basis? How about
the possibility of reporting and mandating that reporting to
residents take place on a regularized basis? We are making
great strides, I think, within the context of government reform.
If indeed the phenomenon of privatization is to persist, and we
are to be delighted sometimes and frustrated other times by its
manifestations, how might we in partnership with our public
sector equivalents, make real the promise of community, that
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the very lure of the common interest community holds out? It
is, indeed, an essential question.

How many of you saw a few years ago the very beautiful
movie, “Contact”? Jodie Foster was in it; it’s based on the Karl
Sagan book. In that movie, the one quintessential scene, the
apex, occurs when Jodie Foster is able to transcend all time-
space barriers, and finds herself having communicated with a
far more sophisticated alien life form galaxies away, and the
alien life form manifests in the shape and guise of Jodie Foster’s
late dad, for whom she had tremendous affection, so Jodie
Foster’s trust is instantly earned. As the alien life force in the
shape of her deceased dad approaches, Jodie Foster quickly
learns this is actually the immense intelligence of that faraway
galaxy. She becomes frightened, but then her scientist’s
deductive mind kicks in, and she asks the question, “What’s the
point of it all? What do I go back and tell our people, who
struggle every day trying to derive meaning from their
associations, from their lives?” And the immensely intelligent
being responds, “We haven’t figured out the point of it all, but
we’d like you to tell your people this: The only contexts, the only
places in which you might ever help to derive meaning will arise
from your relationships and from your connections with each
other. What you do for each other, you do for yourselves. What
you do to each other you do to yourselves.”

What are we doing? What are we doing? What is it that is
somehow being done to us? And how do we work together to be
part of the solution that we all aspire to? With those as the
bigger questions of the day, I am delighted to conclude and look
forward to hearing from you, learning from you, celebrating the
promise of this day with you at its conclusion. Thank you very
much.

Second Session:
Homeowners Speak Out:
The Problems Of Private Governance
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MARGARET BAR-AKIVA, MODERATOR:

Thank you. Good morning, and welcome to the second panel
of today’s conference. My name is Margaret Bar-Akiva, and I
live in a planned unit development called Twin Rivers in East
Windsor. It is an honor to be moderating the homeowners’
segment of this program today. During the past couple of
weeks, whenever I felt nervous about this conference, I
reminded myself that nothing could be more nerve-wracking
than the seven-hour deposition we had to sit through over our
storm door. The lawsuit was filed, despite the fact that the ADR
Committee had unanimously decided in our favor, saying it had
found no evidence that architectural standards on storm doors
had been legally adopted. Shortly thereafter, the board
disbanded the ADR Committee, and put a new ADR procedure
in its place. The board’s explanation for abolishing the in-house
ADR Committee was that the members had no training in
resolving disputes. The fact that one of the committee members
was actually a professional mediator with the New Jersey courts
was clearly of no interest to him.

In place of the ADR Committee, the board instituted a new
procedure, which took the form of an eight-page resolution. It
requires owners to go to the American Arbitration Association,
pay an initial filing fee of $150, and leaves the cost of the entire
process open-ended. But the worst part is that the new
resolution prohibits so many issues from even being brought to
ADR, that it renders the new procedure worthless. It excludes,
for instance, all issues involving assessment, regular or
otherwise, all issues pertaining to elections, and believe it or not,
all violations by the board of its governing documents or even
state law.

The year my husband and I were sued was also the year we
had formed the Common Interest Homeowners Coalition, a
statewide organization dedicated to bringing about democratic
reform in homeowner associations. Two of its founding
members were Doctors Lois and Sam Pratt, whose foundation
has made today’s conference possible. While I was honored to
serve as its founding president, it was the Pratt’s vision, their
scholarship, and their unfaltering courage that set the stage for
the social movement currently underway. The homeowners on
this stage exemplify that courage and tenacity. Their stories, as
well as the stories belonging to so many of you in this audience,
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have helped expose the dangers of these private governments,
and have set in motion the wheels of true reform.

We will now be going to the stories of the individual
homeowners. Our first speaker is Janet Huet-Cleary. Janet lives
in Rossmoor, an age-restricted community in Monroe
Township. While Janet loves her community, she has found
herself becoming an activist during her retirement years in
order to protect her rights and those of her neighbors.

JANET HUET-CLEARY:

Rossmoor in a community of 3,000 residents and 15
separate condo sections. At Rossmoor, owners are rarely
informed properly as to the meaning of a document, and are
often misled about the intent behind management’s actions.

At one meeting, the assigned use of a clubhouse room was
going to be voted on by a committee of directors. The room in
question had been used by a social group since the clubhouse
was built more than 30 years ago, and was taken away from
them on what they had been told was a temporary basis. When
they learned that they would not be permitted to use the room
again, it caused quite an uproar. Many owners attended the
meeting, but were not permitted to speak before the committee
proceeded with the vote, despite the fact that Resolution 91-18,
of management’s bylaws, which are read into the minutes before
every committee meeting, states that owners will have the
opportunity to speak publicly upon any matter prior to a vote
being taken.

On this occasion, the chairman of the committee told the
owners that they should hold their comments and speak at the
end of the meeting. So, the owners sat and waited their turn, as
the committee voted. The vote went against the wishes of the
owners who were present. The chairman then stated that the
meeting had run too long, thus ending the meeting, and
depriving the owners of the right to speak.

A few days later, the administration distributed a three-page
legal opinion upholding the chair’s actions. The memo indicated
that both the resolution and Robert’s Rules of Order may be
ignored by any chairperson or officer. Evidently, management
can legally deprive us of our right to speak by disregarding their
own bylaws when it suits their purposes.
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Then, in 2003, management proposed amending our bylaws.
Since it was written in legal language, we relied on our
management for guidance. We were strongly encouraged to
vote in favor of it, which we did. What we didn’t realize is that
we had unwittingly voted in favor of amendments that
transferred the responsibility of very costly repairs to the condo
owners. It took a few months for owners to realize that we were
now responsible for repairing the piping in the walls and under
the concrete floors, as well as other utilities. Some of us hired
an attorney, who wrote a letter to the directors stating that they
did not fulfill their fiduciary duty. The attorney noted that as
part of the directors’ fiduciary duty, an amendment to the deed
must be properly authorized, and cannot involve fraud, self-
dealing, or be unconscionable. He also said that because the
owners were not properly informed about the maintenance and
repair obligations associated with the amendment to the master
deed, it was unconscionable and not properly authorized.

Now, four years later, the majority of the condo sections have
returned some, but not all of the cost of repairs back to
management. It certainly seems unfair that in addition to the
time spent over the years to spread the word about these issues
throughout our community, we also had to spend thousands of
dollars for an attorney to assist us. It is even more upsetting
when you realize that during all this time, we were paying for
management’s legal fees through our monthly fees. Steps must
be taken to protect our rights as citizens, and to insure that the
people who manage these communities do not deceive the
owners. Thank you.

MARGARET BAR-AKIVA, MODERATOR:

Our next speaker is Joe Randazzo. Joe is from Greenbriar
Oceanaire in Waretown. Joe served as the former chair of the
Finance Committee of his association.

JOE RANDAZZO:

I would like to tell you a very interesting story about our
community and its unique problems. As everyone knows,
moving is one of the most traumatic experiences in one’s life,
and it is magnified even more when you’re a senior citizen. The
last thing we were focused on was reading and understanding
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the Public Offering Statement. That’s the Bible for what governs
your community. You receive this when you purchase a home.
The Public Offering Statement in its current form has the
following problems: It contains approximately 200 pages in
lawyer-like language that the buyers don’t understand. It also
contains many budgets that are understated, and difficult to
interpret. In short, the Public Offering Statement favors the
board, and the developer, and there is very little protection for
the homeowner, once you've signed it and you receive the
document. The content and rules are unclear, outdated, and
difficult to change.

Now, I'll tell you a little bit about Waretown. Waretown is a
very small town that’s not known, and very difficult to attract
potential buyers. Now, most communities like ours, which,
when finished, we’ll have about 1,425 homes, and we have a
large clubhouse, I believe it’s 38,000 square feet, and we have
an 18-hole golf course. In the normal Public Offering Statement,
the builder pays the difference between the expenses and
revenues with a builder’s deficit check that is not repayable, and
the developer has control of the board and the finances. That’s
your normal Public Offering Statement. In addition, the golf
course and the clubhouse are normally built in the last three or
four years, so the expense of carrying those facilities does not
occur in the beginning.

Now, because Waretown was so unattractive, and they
needed some marketing ploy, they decided to build the
clubhouse and the golf house in the first four years. The
problem is with so few residents, how could you collect enough
monthly maintenance to support these entities? And these two
entities cost $1.6 million per year to maintain.

Now, our POS, what the builder did was very unique; it does
not contain a builder’s deficit check. What it contains is a loan
from sponsor, where they lend you the money to make up the
differences between the expenses and revenues, and then you
pay it back at prime plus one over a 15-year period. What that
means in finance terms: For every dollar you borrow, you pay
back $1.85. This loan was not fully disclosed in the Public
Offering Statement, and not understood by the overwhelming
majority of the homeowners. The loan was estimated to cost the
association $6 million, so what the builder did, he came up with
this unique way of having the homeowners pay the operating
costs for his marketing ploy. The developer still controlled the
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board, the budget, and the finances, as if he was donating a
builder’s deficit check. And he did not contribute one cent to the
operating budget; not one penny. The POS also positions the
developer, as both the lender and the borrower, while he still
controls the board and the finances. How would you like to be a
bank, and have someone walk into you and say, “Manage my
expenses, and you know what? TI'll leave you alone now.” And
what the bank does is they manage your expenses, and they
don’t care if they go high, because they’re going to lend you the
money, and get back $1.85 for every dollar. Well, that’s kind of
strange.

This entire situation just defies logic, and makes one wonder
how this Public Offering Statement was approved with this
major conflict of interest. This is a major conflict of interest,
because you’re being rewarded for doing a terrible job of
managing expenses by increasing the loan. It is my opinion that
if this Public Offering Statement was successful, it may have
been used to finance other communities at the expense of the
homeowners. It is also my opinion that this Public Offering
Statement was unethical and maybe even illegal. While senior
communities are socially very healthy, and many new
friendships are created, they also put us in the position to be
taken advantage of by the developer, the board, and government
via fees and other expenses due to our minimal knowledge and
protection.

Well, we developed a strategy, and opposed this POS eEven
though we were told, “you signed it, and it’s legal.” What we did
was we pushed for the creation of a Finance Committee,
educated the community on the issues, and we purchased
develop stock to use as leverage with its corporate officers,
because the board ignored our concerns. Tthat was very
effective. We also formed a group to negotiate with the
developer, and named it the Concerned Residents and
Shareholders. We sought assistance from Senator Connors,
Governor Corzine, and various state agencies. @ We also
challenged the developer’s clear and full disclosure practices, his
financial and budget practices, his fiduciary responsibilities to
homeowners, his governing methods and processes, and finally,
his zero contribution to the budget. We challenged all of that
with hundreds of letters. The results after two years of
exchanging communications via registered letters, telephone
calls, and face to face meetings with our developer, various
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Senators, the Department of Community Affairs, and the Office
of Legislative Services, this complex issue was finally rectified as
follows: We received letters from the DCA basically stating the
developer will contribute its fair share to the common areas, i.e.,
the clubhouse and the golf course. And it will be retroactive to
the beginning. Our community realized a $6 million savings, or
approximately $4,200 per home. Various newspapers
published articles about our story and hopefully,it educated and
assisted some other communities. This was accomplished due
to the efforts of Senator Connors, who was our champion and
quarterback; Senator Rice, who wrote a letter to the DCA
requesting immediate action; the OLS lead counsel, who
provided legal research; the (PRED) Unit of the DCA, who
assisted in correcting the Public Offering Statement; and the
concerned residents and shareholders whose strategy, strong
resolve, efforts and persistence overcame all the obstacles. It
was nice to see government work for its citizens, and our
residents recaptured some faith in government and its
processes. I have a couple of recommendations.

The first one is: the developer should never, ever be in
control of the board. Their focus is as a part-timer at best, and
they do not have the same vested interest that you do. They're
going to finish the homes and go on. You're going to live there
forever. You must establish a mandatory Finance Committee.
You must check what the community manager is doing, and
what the board is doing. You need balance. And the
associations must take steps to prevent themselves from
becoming a cash cow for the state or any other entity. And I
would like to see all the support organizations, like CAI, CIHC,
and the other one become one agency that helps the
homeowners, and have it contain some judges that could legally
arbitrate disputes where you don’t need attorneys. And I thank
you for your time.

MARGARET BAR-AKIVA, MODERATOR:

Our next speaker is Emily Meyers. Emily lives in a (self-
active) community called Four Seasons at Mapleton, which is
located in Columbus. Emily is a grandmother to 11 children, all
of whom are 11-years-old or younger.
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EMILY MEYERS:

My name is Emily Meyers. In June of 2005 we decided we
wanted to install a solar electric generation system on our home,
because of its well-known economic and environmental
advantages. I will give you the short version of the very long and
frustrating events that followed. Since this project would
involve a modification to the exterior of our home, we needed
approval from our Architectural Control Committee. A solar
panel installation was not covered in our association rules and
regulations. It was neither specifically prohibited nor allowed.
We included all the information necessary about solar in our
application for the Architectural Control Committee meeting on
July the 22nd. On August the 10th, we received formal
notification that our application had been disapproved by the
Architectural Control Committee on the basis of aesthetics; “No
addition or modification to any home or any other structure
shall be permitted, which is deemed to be inharmonious with
the character of the community.” Throughout the month of
August, we entered a series of discussions with the ACC and the
Board of Trustees that concluded with a formal appeal to the
Board of Trustees to overturn the Architectural Control
Committee’s recommendation. On September the 21st, we got
an official letter from the board dismissing our plea. We
appealed the board’s decision under the New Jersey Alternative
Dispute Resolution Procedure, and we were referred to our
Judiciary Committee. This was the first time anyone in our
community had involved the ADR procedure, so there were a
number of false starts in implementing the hearing before it was
finally scheduled for October the 24th. The evening before our
hearing, on October 23rd at 10:00 p.m., this hearing was
cancelled by the Judiciary Committee because the head of the
Architectural Control Committee, who had just been informed
that his presence was required the next day, was unable to
attend. The ADR proceeding was held on November the 7th,
and we made a detailed presentation on the system, including its
environmental advantages. On November the 21st, the Judicial
Committee rules against our appeal, and it was a very narrow
ruling, simply upholding that the Architectural Control
Committee acted within their authority, and making no
statement on the issues involved. They referred the decision
back to the board.
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Verbally, the board said that they would approve the system
with some restrictions and guidelines. We emphasized that time
was critical. The New Jersey Board of Public Utilities offered a
substantial rebate when we first applied for solar in June that
was valid for six months. If we did not receive our approval to
install by the end of December, we would be ineligible for the
rebate, making the installation far less attractive, economically.
At this point, we went into a major panic mode, and consulted
an environmental attorney. He thought our case was strong and
that we would probably prevail, but the case would end up in
court. On the basis of this talk, we decided to go ahead with the
installation, and risk having to remove it later, if we could not
get approval. We then discovered another road block. The
township would not issue a building permit without the
approval from the Board of Trustees.

So, the clock continued to tick even louder. On December
the 3rd, we instructed our attorney to send nasty attorney letters
to the association and the board members. On December the
10th, they came out with reasonable guidelines, so we reapplied
to the Architectural Control Committee, stating and
demonstrating how our installation met these guidelines. On
December the 20th, our application was approved, and we got
the letter we needed for a building permit. On the basis of
construction having begun, we were able to get an extension
from the Board of Public Utilities and our system did install in
mid-January of 2006. Although our story does have a happy
ending, I do need to stress to you here today that the citizens in
New Jersey living in homeowner associations need to do
something to prevent these types of situations from arising. No
one, no one, should have to endure six months of frustration
and panic to implement a system that is beneficial economically
and environmentally. Thank you so much for giving me this
opportunity to present my situation.

MARGARET BAR-AKIVA, MODERATOR:

Thank you, Emily. Our next speaker is Gina Riggi. Gina
lives at Galaxy Towers in Guttenberg. She is the former
chairperson of Community Cable TV, Channel 26.
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GINA RIGGI:

Hi, everybody. Thank you. I just wanted to say before I start
that our condo complex has major problems, an $18 million
loan and rising, and I was on the Executive Counsel of the board
for seven years, and I resigned out of protest. I do own another
condo down the shore, and I am on the board there. It costs
$700 to do a mailing at our condo to the 3,000 residents, so I'd
like to ask you when a condo association comprised of nearly
3,000 residents allows for only 30 minutes per year at the
annual homeowners’ meeting, where owners can express their
opinions—is that truly freedom of speech? Our condo
association controls our community access television channel,
Channel 26, a channel which owners strongly prefer would be
used as a tool to promote open communications within our
association. After all, these owners’ monies are used to pay for
supplies,salary, and cameraman for Channel 26, and a television
broadcast that repeats four times daily, seven days a week, is a
perfect way to inform residents of the workings of the
association. Instead, the Board of Directors chooses to
manipulate Channel 26 to convey their one-sided message that
all is well. They refuse to give equal time to owners who wish to
question or contribute to our association, nor will they present
the pertinent issues dealing with construction projects,
maintenance of our complex, or even fire safety. The board calls
Channel 26 a feel-good channel that shows Galaxy parties and
events predominantly featuring the Galaxy Club and committee
members who are their troops to get out the vote for the board’s
favorite candidates. You see, it’s good to have these friendly
faces on TV so that owners can relate to them, come election
time.

All meetings of the Board of Trustees are broadcast live over
Channel 26, and then rebroadcast daily until the next board
meeting, but only board members are allowed to speak at the
meetings. If a homeowner attempts to speak, the meeting is
halted and the cameras are shut down. Thus, incumbent board
members are allowed to use the meetings as their soap box, and
opposition voices are not allowed to be heard. Sometimes board
members defame their critics, who are not allowed the right of
response. In fact, the cameraman of our feel-good channel is
instructed to highlight the board’s preferred candidates
throughout the election process, and told to keep other
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candidates off-camera. And during any taping, the cameraman
is given instructions to make tape changes at crucial moments,
thus keeping the revealing questions or incidences from the
viewers.

As added insurance, many a libelous statement about certain
owners has been made throughout the year at monthly board
meetings, annual home meetings, meet the candidates, and at
the annual budget meeting. These individuals’ viewpoints are
totally discredited, and their reputations are discredited, as well,
by the board members, thus insuring a shoe-in for the board’s
candidates at election time.

In the past, the tallying of the votes of our Board of Directors
elections used to be videotaped. However, that practice was
discontinued to avoid the existence of an historical reference.
The board even censors fellow board members on our feel-good
channel. If they strongly exhibit a difference of opinion and
have the courage to speak up at meetings, there’s a recess called,
the filming is stopped, the parties in question are given a
reprimand off-camera, the security staff is called in, and they
even threaten to call the local police on the board members. So,
not only does the board control discourse through their
monopoly of Channel 26, but it forbids residents from
communicating with each other by knocking on doors, or even
putting flyers under doors.

Historically, strategic and repetitive defamation has been
aimed at any resident who has an opposing viewpoint or dares
to ask how their maintenance money is being used, yet
homeowners are not allowed equal time on Channel 26 to rebut.
The board calls Channel 26 a feel-good channel, but owners tell
me that they’d feel a whole lot better if they knew what was
going on with their money, their home, and their investment.
Thank you.

MARGARET BAR-AKIVA, MODERATOR:

Thank you, Gina. Our next speaker is Bill Giovannetti,
who is a resident of Locust Hill Adult Community in Hamilton
Township. He’s part of the Concerned Citizens Group in his
association.
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BILL GIOVANNETTI:

Thank you for having me here to speak. My name is Bill
Giovannetti. I'm also representing the twin community, which
is Evergreen. We're about 250 residents; they’re about 500, the
same builder, the same homes, the same problems. The
problem at Locust Hill began with the developer. After many
people bought their homes, the developer announced plans to
build a high-rise residential building on the land designated for
a mini-mall in our Public Offering Statement. When we tried to
prevent the developer from going forward with this plan, the
township ignored us, because we were not professionals and
could not speak. The developer’s plans were approved shortly
thereafter. Also, the quality of the construction has caused
many problems. The sidewalks in our community have been
replaced twice since 2002, when Locust Hill was first opened. I,
like the other homeowners in the community, have a list that is
pages long of home repairs that needed to be made repaired by
the developer.

As you probably know, having a good first board is crucial in
part because they are in power so long. In our case, they were in
power for four years. Unfortunately, at Locust Hill we were not
so lucky, and it caused a variety of problems. Some of these
problems are easily fixable, while others are not, making it hard
for the new board members to get on with our community
running properly. For example, the board’s actions appeared to
have been made in the interests of the developer, and not the
homeowners, as a result.

Locust Hill residents could be burdened with paying to
repair the roads, which were not properly paved. The board
entered into a lease with the developer on terms that appeared
to unfairly take advantage of the developer at the expense of the
community. Locust Hill will be left with a clubhouse that cannot
accommodate all of the residents of the community. We are still
working on this with our transition. Evergreen has not signed
off on it after eight years; we’re five years still into our
transition.

Similarly, the board members used the positions to benefit
themselves and their family members without thinking about
the needs of the community. The board initially hired a board
member’s daughter to be the attorney for the board, but she was
forced to withdraw due to a conflict of interest. However, she
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was replaced by the same board’s member’s future son-in-law.
The board also awarded the landscaping and snow removal
contract to another board member’s son, who was initially the
lowest bidder. The son agreed to lower his bid, but as a result,
cut back on the service he’s offered to the community. And old
member installed a wireless Internet system without resident
approval. Now the board member is no longer on the board; the
board member refuses to give the new password to use the
computer system. To make matters worse, many of the
homeowners cannot use the system because the signal does not
reach their homes, and yet, they’re paying for the cost of it.

In response to all these problems, some of the homeowners
have formed a group called the Concerned Citizens of Locust
Hill. One of the goals of the group was to get some new board
members elected. Initially, the group met resistance from the
board. The board would not let us distribute information to the
homes in the community. We were unable to get access to the
community newsletter to publicize our views. However, with
legal assistance and pressure, we were able to get the board to
back down and allow a fair board election. Because of the
elections, board members of concerned citizens of Locust Hill
are now sitting on the board, and we are working very hard to
undo some of the problems created by the first board. For
example, the board was able to hire a new lawyer to represent
the community for future legal matters. The board also hired a
new landscaping and snow removal company. Community
members now have more faith in the board because they feel
that the board is looking out for them.

In addition to that, I can recap a lot of other issues. Also if it
sounds confusing because this has revolved for five years,
anyone is welcome to call me, just to look at the documentation,
because it’s all documented. My phone number is 609-587-7215
— 609-587-7215. When we asked about why the homes were not
constructed well, they told us we have tract homes, whatever
they mean, right? And through this whole process, I
unfortunately, because I spent a lot of effort and time with the
Concerned Citizens, was taken to court on false arrest charges by
the board member that resigned, who is now the future son-in-
law, and is our lawyer. Naturally, he used his lawyer, free of
charge, to take me to court, but the case was thrown out of court.
So, that’s been an issue in itself. Also, like I said, we’re working
on the transition, and we hope we can move ahead on that. But
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again, this is quite confusing, and I’d be glad to talk to anyone as
to how we proceeded on this. I really do appreciate your time.
Thank you.

MARGARET BAR-AKIVA, MODERATOR:

Thank you, Bill. Our next speaker is Jackie Garfunkel, who
comes to us from a senior community in Freehold. She has been
in her condominium since this condominium community
opened 20 years ago. Last year she was elected to the Board of
Directors, and is now serving as the president.

JACKIE GARFUNKEL:

The year 2005 — 2005, was a time of strife in our senior
community because our lawyers, who are paid by the residents,
led our board down the wrong path on several issues. Iled a
group of volunteers who had created and published a
community newsletter for 17 good years at no cost to the
residents. After printing a letter to the editor from a resident
complaining about conditions at the pool, the board had the law
firm send me a letter claiming that we could not criticize the
board by editorial or letter to the editor in the future, or I would
be removed as publisher. I signed the agreement under protest,
and kept to it for the next five months.

During that time, after repeated harassment by the board,
the staff and I resigned, rather than take this treatment. The
board then took over the newsletter for the next three years, up
to date. Shortly afterward, this same board announced to the
community that they had signed a huge master insurance policy
on the exterior maintenance of our detached single-family
homes with no prior discussion at meetings. Our lawyer stated
publicly that, in their opinion, this policy was necessary, and in
concert with the Condominium Act. Everyone in the community
was told to change their insurance to condominium insurance,
rather than homeowner insurance. The board then added a fee
for maintenance of the exterior of our homes. Everyone now
paid an additional $65 a month at this point.

Needless to say, the residents were in an uproar about the
entire program. We had taken care of our individual homes for
19 years in accordance with our master deed, which states that
we are responsible for the repair, maintenance, and replacement
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of the interior and the exterior of our detached, free-standing
homes. We are a condominium only in that we own our homes
or units, but we own the land in common.

A committee was formed to research and fight the issue. It
was David versus the Goliath board. We petitioned the
community to recall the board, according to our master deed,
and we got a 70 percent vote to try to force their hand. At the
end of the year, a summary judgment opinion in a neighboring
community required the board to recall the insurance and
maintenance program. If another community had not been
fighting the same issue, we would have had to come up with the
court costs to fight the fees that our own lawyers had imposed.
Everyone in the community now changed their insurance back
to homeowners insurance. In the next election, I ran against the
board president, and won by a landslide. I'm working hard with
some new and past members on the board to restore harmony to
the community. This year, the past editor-in-chief of the
newsletter, who had worked with me for 13 years on the
volunteer newsletter, won a seat on the board, and I'm happy to
report that we’ll be doing the newsletter again.

MARGARET BAR-AKIVA, MODERATOR:

Thank you, Jackie. Our next speaker is Martha Gomez.
Martha is from Clearbrook, an adult community in Monroe
Township. She’s president of a grassroots organization called
Residents for Equity, and has been a member of CIAC for eight
years.

MARTHA GOMEZ:

I wish to thank everyone who made this conference possible,
affording me the opportunity to address you today. My name is
Martha Gomez. I am a resident of Clearbrook, and age-
restricted community of 2,026 units in Monroe Township, New
Jersey. I'm also the president of the Clearbrook Residents for
Equity, a grassroots organization established in September of
1999.

At an open meeting in April of 1999, our board advised that
each unit owner was going to be assessed $1,680 to refurbish
the clubhouse and install a cold cover over one of our outdoor
pools. The reason for the cover was so that the residents could
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swim in the winter, but very few did. I might add that the board
did not take into account how very expensive it would be to
maintain such a facility. The initial cost of the construction
project was over $3 million.

After the board announced their plans, Clearbrook unit
owners were not afforded the right to discuss or to vote on the
expenditure or the special assessments. CRE, Incorporated was
founded as a result of this undemocratic decision. In fact, when
our group wanted to hold a meeting to discuss the assessment,
the board refused to let us use the clubhouse. As a result, we
had to assemble at a local movie house, where 700 people
attended, some in wheelchairs. Notice of the event appeared in
the local newspapers.

Our bylaws allowed unit owners to propose amendments to
it if 500 signatures were obtained. The CRE collected 996
signatures, and proposed an amendment that we would require
51 percent of all unit owners to approve any proposed
expenditure over $175,000 for capital improvements. The
board ignored our petition. We had no choice but to raise
money, hire a lawyer, and go to court. The judge ruled in our
favor, and ordered that our bylaw amendment be put to a vote in
the community. Even though we won the amendment, the
litigation cost the community over $100,000.

In 2002 we re-introduced another bylaw amendment to
permit unit owners to vote on a yearly common operating
budget from May to November, when most residences are
residing in Clearbrook. We were ignored once again by the
board. Unfortunately, we simply did not have the funds to go to
court at that time. Bottom line, the New Jersey Condominium
Act introduced in 1969 has to be revised and amended. Our
experience showed us that people living in adult retirement
communities — condos and homeowner associations — are at the
mercy of their boards. The S-1608 Turner-Rice Bill, known as
“ORCID,” which has been introduced in the New Jersey
Legislature needs to be passed. Once we enter our respective
communities, we leave our Constitutional rights behind.

I might add that the paper written by the late Dr. Sam and
Lois Pratt — may they rest in peace — entitled, “The Search to
Improve Living in Residential Community Associations,” should
be enacted as a Bill of Rights in all homeowner association. At
the beginning of this 11-page document, it has a quote from
Thomas Jefferson: “A Bill of Rights is what the people are
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entitled for against every government on earth, general or
particular, and what no just government should refuse.” Thank
you.

MARGARET BAR-AKIVA, MODERATOR:

Thank you, Martha. Our next speaker is Bob Gulack from
the community of Radburn in Fair Lawn. He is a lawyer and
union leader with the federal government. For the last three
years he has been a leader in Fair Lawn’s (inaudible words)
movement, and was elected last year in Bergen County
Democratic.

BOB GULACK:

The Radburn community has been located in Fair Lawn
since 1929. About 3,000 people live there. Radburn’s use of
superblocks has been so influential that the community was
recently designated a national landmark by the United States
Department of the Interior. The common facilities are owned
and operated by the Radburn Association. Radburn
homeowners are obligated to fund Radburn’s million-dollar a
year budget, and they have a right of prior notice before any of
the common areas are sold off. A majority of property owners
can veto such a proposed sale.

An important thing to understand here is that the document
outlining this obligation to pay the assessments, and guaranty
the prior notice, that’s called the “Radburn Restrictions.” It’s
prominently featured on the official Radburn Association Web
site. But there’s another document. It’s called “The Radburn
Bylaws,” and this is the document that explains that our
community is not controlled by the people who live there. It’s
controlled by about 50 of the adults, 5 percent of the adult
population. The Radburn Association does not put the bylaws
on its Web site; it does not provide these bylaws to people before
they buy homes or after they buy homes. The Radburn
Association, thus, does its very best to conceal that Radburn is
governed by a self-appointed oligarchy.

What I'm about to explain is unlike, I believe, everybody else
here, we don’t have elections in Radburn; only one of the nine
Radburn trustees is selected by the community, following an
open nomination process. In addition to that one freely-selected

TWGE,
X s



Spring 2008  Rutgers Journal of Law & Public Policy Vol 5:4

trustee, the community votes to fill six seats on the Board of
Trustees, but in these elections, the community is only allowed
to choose among candidates pre-selected for the community by
the sitting trustees. They get to pick the candidates; we get to
choose which ones we like. When write-in candidates beat the
candidates printed on the ballot, the write-in votes are thrown in
the garbage, even when the write-in candidates win two-to-one.
The association then takes the defeated candidates and seats
them on the Board of Trustees. The remaining two trustee seats
are filled with people selected by that small group of 50 or so
former and current trustees. Only these 50 people are given the
title “members” of the Radburn Association. The other 1,000
people, who just happen to have bought homes in Radburn, are
not members. You don’t get to be a member until the club
selects you to be a member of the club. Under the bylaws, our
community has no right to amend the election procedures for
Radburn trustees, so as to allow for community self-
government. Only the trustees can change the election rules,
which guarantee the current trustees the right to select their
successors forever. The trustees have always refused to end
their control over the nomination process.

Under the current self-appointed government, hundreds of
thousands of dollars were spent by the association in 2003 to
2005 without any notice given to the community whatsoever,
and it’s still unclear exactly where all that money went. The
community only found out about this secret spending by getting
IRS documents after it happened. The secret spending all but
wiped out Radburn’s financial accounts after nearly 8o years of
existence. The self-appointed trustees also signed in 2004 a
contract attempting to sell off one of our parks, so a developer
could make the recreational fields into high-density townhouses.
This sales contract was signed by the trustees in secret without
the required prior notice to the community.

The Radburn Democratic Reform Movement went to court
last year, seeking a court order instituting democratic self-
government for the Radburn community. The (PREDFDA)
Statute requires that trustees are to be elected by the community
in a manner that makes them responsible to the community. It
was obviously the intention of our legislature to require
meaningful elections, as opposed to fixed elections with pre-
selected candidates. The Reform Movement is also seeking a
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court order invalidating the sales contract that was signed
without the required prior notice.

Now, the Reform Movement of which I'm a member sought
only democracy and the protection of the right to prior notice,
and no monetary damages were sought whatsoever. The
response of the Radburn trustees was to counter-sue the Reform
group as individuals for $1.6 million in alleged damages. The
counter-suit alleges that the Reform group damaged the
Radburn Association’s financial interest by encouraging voters
throughout Fair Lawn to sign petitions to save the recreational
fields. The Fair Lawn Bureau Council has stated on the record
that the counter-suit is an improper Slapp suit (SLAPP), a
strategic lawsuit against public participation in which the
Radburn Association is simply trying to use our courts to
frighten people out of using their legal right to petition their
government.

The Radburn Association has turned down all offers to reach
a compromise. They refuse to mediate. They've raised
assessments by more than a third, charging the increase was
necessary to fend off the lawsuits. This is not true. Their
defense is to the democracy and park lawsuits are both covered
by insurance. The improper counter-suit is not covered by
insurance, but they went forward with that one anyway.

In 2004, the Radburn community elected a democracy
advocate by a margin of three-to-one to the only democratically-
selected seat on the Board of Trustees. In 2005, Reform
candidates forced to run for trustee on a write-in basis, defeated
the official candidates two-to-one, but were not seated. The Fair
Lawn election districts containing Radburn elected Reformers to
every one of the eight Democratic and Republican party
committee seats, and they also helped replace the incumbent
Fair Lawn Mayor with an attorney who had been working pro
bono for us, the Reform Movement. The Radburn Association
has not been impressed by any of these elections. It continues to
insist that DCA is wrong when it applies the PREDFDA Statute
to Radburn. It continues to insist that the Radburn community
is better off under the absolute rule of a self-appointed clique
who refuses their neighbors the right to hold elections. Both the
democracy and park issues now remain before the New Jersey
courts.
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MARGARET BAR-AKIVA, MODERATOR:

Thank you, Bob. Our next speaker is Lamouria Boyd, and
Lamouria is the mother of two children, an attorney by
profession, and lives in Society Hill One in Newark.

LAMOURIA BOYD:

Good morning. I'd like to thank you all for giving me this
opportunity to address you. I'll try to be brief, but I have a way,
because I'm in court every day, of being very concise and getting
a lot in in a little period of time. I want to correct something
that was in the little bio on me. I think in the last line it said I
did not prevail. I'd like to correct that. I did prevail, because
I'm standing here today, and I still own my condo. The
foreclosure proceeding that was initiated against me came about
as the result of a deposit which the condo board’s attorney said I
had not paid, which I knew nothing about prior to closing. And
my attorney that I retained failed to see. So, the first lesson I'd
like to impart to you — all of you — is that if you have not read
your governing documents, your master deed, your bylaws, do
so. If you know someone who’s buying into your common
interest community, please encourage them or their counsel to
do so. It is violently important, and if I had to advocate for any
laws with respect to closings, I would ask that the law require
that the master deed and governing documents and bylaws of
common interest communities be required to be written in plain
language so that everybody can understand them.

Although I am an attorney, I wasn’t motivated to pursue a
counter-claim or third-party claim against my condo
association, because I'm an attorney. When I first got notice
from the condo association regarding the so-called deposit, I
said, wow, they’re really aggressive over a deposit. I wasn’t
behind in my maintenance. And then I thought about my
numerous neighbors who were seniors, and I said if they’re
pursuing me, trying to foreclose upon a condo over a deposit,
what are they doing to my neighbors?

So, one of my jobs — because being a mother is a job — but
one of my other jobs is I'm an Assistant County Counsel, and in
six counties, so I'm familiar with the courts, and a lot of people
in the courts, and I called a friend. I said, you know, I want to
know how many foreclosures are going on in Society Hill? And I
found out that the rate of foreclosure was about 150 percent, so
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let’s just say there’s 100 units in Phase One, where I live. Well,
in the last five years, they had done like 154 foreclosures.
Something’s wrong with that picture. So, with a picture like that
I decided to get my computer out, and I wrote the Legislature
and I wrote some Senators that I know, and Assemblymen that I
know. One of the Assemblymen is one of my past law school
professors, and Professor Franzese was my Property professor.
So, I knew a few people who could probably give us some insight
on this, and I got very little response. And that concerned me,
as well, because I said, now, I'm an attorney; I know a few
people. I can write people and ask questions. Why is it that I'm
not getting the response that I think that people should get? So,
I said if I'm going through this, what must other people be going
through?

So, I decided to not lie down and take it; I decided to file the
requisite counter-claims and third-party complaints that I
thought were necessary. And if I had to give you a little bit of
free advice, I would say that if you find yourself foreclosed upon,
try to take it out of the context of the foreclosure proceeding
against you, because ultimately what happened was they tacked
on those fees, and they said that they were -- in violation of my
bylaws by the way — related to the foreclosure. And the judge
agreed with them, even though I thought it was the wrong
decision, the judge nonetheless awarded them fees, as a result of
my third-party and counter-claims against them. So, I would
say take it out of the context of the foreclosure, so they can’t
claim that under the Condominium Act and under your bylaws,
those were fees related to foreclosures.

I'd like to see stronger enforcement; I'd like to see
statutorily-imposed fines for violations of bylaws by the
association and their counsel, and I would also like to see that
those attorneys who are assessing fines against you as residents
be accountable. I can’t tell you how many times I asked for
audits; how many times I questioned the election procedures.
There are egregious violations of our bylaws going on in the
Society One in Newark, which I affectionately call Society Hell.
And I'm going to tell you when you see that those violations are
going on, you may have remedies even at the federal level, so
you may consider federal complaints for violations of the Fair
Debt Collection Practices at or violations under the Non-profit
Organization Law. I'm tired of seeing these volunteers on these
boards relying on the fact that they are involved in nonprofit
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organizations to shield themselves from liability. I believe there
ought to be some contractual accountability, and there ought to
be some tortious liability for breach of their fiduciary duties to
you as homeowners. I want you to empower yourselves. If you
have not read your governing documents, do so. If there is
something in there that you take exception to, read those
documents with respect to changes. My board has made
amendments to our governing documents in violation of our
governing documents, and they have not contacted the
homeowners in doing so. They make these changes, and then
they send us notice that we made some changes.

And the problem is apathy. You talk to your neighbors and
you say in order to make these changes, if it requires 677 percent
of the vote of homeowners who are entitled to vote, you get them
on board and make sure that they’re on board with you, because
it is the homeowners who are sitting back and doing nothing
who are part of the problem, as well.

I could go on and on. I can’t even get to the meat of my case,
but I will say this, and I will leave you with this: When I called a
meeting as homeowners amongst my fellow homeowners, I
actually had more people there than the board had at its
meeting. What does that tell you? But in parting, I'd just like to
thank you for this opportunity to address you. I cannot begin to
tell you all that I have been through. It would take up too much
of your time, but I would just like to say keep fighting.
Hopefully, we can make changes at the legislative, the state
level. Thank you.

MARGARET BAR-AKIVA, MODERATOR:

Thank you, Lamouria. Our next speaker is Ellen Vastola,
who has lived in a homeowners association for the past 20 years.
She was sued by her board, but is now serving on that board as
an alternate. She is dedicated to owners’ rights, and she passed
legislation to protect the 1.2 million homeowner associations.

ELLEN VASTOLA:

Good morning. And I'm really pleased to be here, and I have
to say following all these other impassioned speakers, I want to
throw my statement out, because they’ve covered so much, but
the last speaker, Lamouria, she hit upon the new theme that I
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wanted to bring to you, because it’s prevalent in my community,
and it is apathy. My community is a small one. It’s part of Quail
Brook in Central New Jersey, I guess a bedroom community
outside of New Brunswick. We have — it’s an apartment
condominium community, and we have a lot of upwardly mobile
people. Young people come in; it’s probably their first purchase.
It was my first purchase. This is not their prime focus of their
lives, to be involved in their community. They come, the way I
used to come home, close the door, breathe a sigh of relief, take
off your beeper, and sit down and just trust — trust your board
that your board is doing what they need to do for you, that they
take care of your property values, your grounds, that they are
doing what they are supposed to be doing.

Well, I got a wake-up call in 2002. I was lucky enough to
early retire from Rutgers, and then I decided I wanted to put up
a storm, which I had not wanted to put up, because I saw the
predominant style was a Crossbuck. And this is where my life
changed, and this is how I feel standing here you’ve gone from
the totally egregious and catastrophic to me, the ridiculous. I
think I'm the comic relief of the panel here today. It was my
storm door style. I spent $250 on a Pella Midview. They
wanted the $99 Crossbuck Special, which I think is disgusting.
So, I lived without it. But I saw — I walked around my
community, and I saw several other storm door styles up, and
they had showed signs of wear and tear. And I went, “I guess I
missed something. I don’t go to my monthly meetings. I'm
lucky if I go to the annual meeting.” So, I thought, oh, my
mistake was I didn’t ask. My mistake was I didn’t check with the
board. So, I am not a person who is absolutely correct in
everything I've done in this fight. I'm just an owner who just
made a mistake. And when I found out about, when my board
did their property walk, which they don’t always do, and they go,
“Ellen, you’ve got a problem,” from September 2002 to the
summer of 2006, I fought a paper battle. I had a pro bono
attorney. I then had to get a paid-for attorney, because my
board decided, “We’ve got to end this. We're going to sue her.”
I never got ADR. I have to like thank the DCA — oh, my God.
Here I've heard some awful stories, and poor Ed and Janet
(DiCristina) at the DCA Homeowner Protection were listening to
me, and it’s like I made a mountain out of my little storm door.
But it’'s — you know, it’s the tip of the iceberg. It’s how
ridiculous the situation can be.
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I want to tell you, too, I've come to realize now that I'm on
the board, my board members are not bad people. I went
through a phase where I absolutely hated them. Why are they
doing this to me? My board is entrenched. Most of them have
been on the board 10-15 plus years. Our community is very
apathetic, but my board, I do feel, is well intentioned. But I got
the feeling from them why is she doing this to us? She doesn’t
trust us. Why? We give all our time. We come to these
meetings; no owners come. We work for them, and this person
is not listening to us. I didn’t do it to make them wrong. I
apologized three times in different meetings, in person for my
door. I'm sorry, I didn’t ask, but you allowed that other door up
in the adjacent building. It was up. I didn’t understand. Why
did they choose me, and they shouldn’t have chosen me, because
I don’t back down. I spent thousands of dollars, and the
outcome was when I finally got ADR, and to get ADR, I did resist
the list that came from the CAI. I did not want a CAl-trained
attorney who pays dues to the CAI, who represents boards,
property managers, other dispute attorneys. I wanted for once a
level playing field, because I felt I hadn’t gotten up till then.
Thank you.

So, I rejected their list. My board did not like that. It’s like
what’s the matter? Let’s pick somebody close off of this list. No.
I kept checking with my attorney. I kept checking with Nevi at
the CIHC. So, I finally got an attorney that I felt was impartial.
I went through ADR. My door is down. It’s lying on its side in
my foyer. But the board now has to annually ask — put out a call
to the residents to — do they want to join an aesthetics
committee? So, 'm making sure that they do that. So, I'm here
now just to raise to you the demographics of these communities
are different. A lot of people are very apathetic. They want to
trust. They don’t want to know what’s going on, and it’s the few
of us, we have to be as my mother says the squeaky wheel,
because then we’ll get the grease. We have to be very vocal. We
have to stand up for our rights, because I've been telling
everybody that since I found out since I came into this unit, I left
the United States of America behind. I am not happy about this.
We have to stand up and be counted. We have to go to our
meetings. We have to let our boards know what’s going on, and
how we’re feeling, and then we have to vote accordingly. And
yes, we have had election improprieties. We have open closed-
card ballots, and the results can change from election night from

NGy
X s

668

%,
ey N

)
&



Spring 2008  Rutgers Journal of Law & Public Policy Vol 5:4

what they post in our newsletter, so bottom line is, I've learned a
lot from this whole experience. You can’t -- you need to get the
governing documents before closing, because getting them at
closing, you can’t read 200 pages. You go home, you read it, and
you're in regulation shock. So, we have to overcome the apathys;
we have to educate people. We need good people who are
trained, and we need oversight, and I tell you, Ed, everyone
here, I would pay $5 a year if 1.2 million owners and
homeowners associations paid $5 a year to the DCA, if they
could then protect us. Thank you.

MARGARET BAR-AKIVA, MODERATOR:

Thank you, Ellen. And I've been given strict instructions to
keep this going, so I'm going to ask our next three speakers to
please trim your remarks, if possible. Our next speaker is Dr.
Amy Neustein from Admiral’s Walk Association in Edgewater.
She is a sociologist, author, and researcher of criminally corrupt
social systems. She is now the lead in a civil rights action
against her association.

DR. AMY NEUSTEIN:

Thank you very much for giving me the opportunity to speak
today. I'm living under a cloud of tyranny that is so dark and
forbidding that I'm kind of restrained as to what I can say today.
So, I have a short statement, which explains how I became
involved with this cause, and I was advised early this morning to
bring with me one of the attorneys that was hired by the
Admiral’s Walk Unit Owners, who will just speak for two
minutes or less, just to fill you in on the legal aspects, because
we commenced legal action last week.

Here’s my story: In the wake of 9/11, I fled the town of
Manhattan to a haven across the Hudson known as Admiral’s
Walk in Edgewater, New Jersey, which is by the way, where the
ferry just opened up — the ferry that was restored after a 60-year
hiatus. There’s a ferry from midtown Manhattan to Edgewater.
Our building is right next door to that ferry. My nerves where
shattered from the devastation of the World Trade Center
bombing. Desperate to find peace, I ran to the Admiral’s Walk
Condominium Complex, paying full asking price, and closing
within 30 days. Living at Admiral’s Walk I thought I had found
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peace, especially running away after 9/11, and having lived in
midtown, here was a nice area, several acres’ worth of grounds.
It was just beautiful. I unwound from my work as an author of
academic books on criminally-corrupt systems by taking walks
each day along the Admiral's Walk private walking trail
overlooking the Hudson. It is just beautiful. Very relaxing. I
thought I found Shangri-La. I used to tell all my friends this
place is blessed. I am so happy here. 1 was solicited for
prestigious committees: The Finance Committee, the ADR
Committee, and the Lobby Décor Committee, which I accepted
gladly. I came to start a happy new life in New Jersey, and I was
sort of part of the clique — the in crowd, the people who are very
close with the board, and the board members. They liked me.
Tragically, my naiveté did not last, neither did my peace. 1
began to hear horror stories of residents whose apartments were
ruined by floods stemming from problems in the building. I
recall one evening standing at the cashier at the Edgewater
Pathmark when a young woman, whose family came to
Admiral's Walk when she was a child, pleaded with me to
investigate the corruption that caused her and her now-widowed
mother to live with their clothes and belongings wrapped up in
plastic bags, because the closet ceilings of their penthouse condo
were constantly leaking. This young woman told me of the
upbraiding she received from the board and management
company each time she asked for help. The young woman
eventually left Admiral's Walk, but her story never left my heart.
As the year’s went on, I heard similar stories of cruelties,
neglect, retaliation, and worst of all, unbridled meanness by
management and board members, similar to what we've heard
today from the former speakers.

I distanced myself from these stories I heard, so that I could
devote my attentions to my work and professional duties, but I
found I could no longer run from the tidal wave of corruption.
Then one day, that tidal wave of corruption engulfed me. A huge
renovation project was forced upon us, which included stripping
down of the terrace balconies, and replacing them with either
new metal railings, or glitzy glass that would run us into an
assessment of hundreds of dollars a month for three years, and
occlude the air from our windows and our terrace doors for a
minimum of four months without any back-up ventilation
system.
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Now, even though the project failed to receive two-thirds of
the vote, as stipulated by the association’s bylaws, it’s going
through. I was shocked by this. I broke into a cold sweat, as I
recalled just how days before the vote, the community was
threatened at an open board meeting, that even if the project
was voted down, it would go through anyway. The cold reality
seeped in. I realized this was not the usual blustering of a board,
but the tyranny of a mini-government unanswerable to its own
constituents. Along with everyone else in Admiral's Walk, I was
trapped; trapped in my home, which is the worst. This is
corporate warfare. You change jobs if it becomes intolerable in
the work setting, but this is being trapped in your own home,
and you have nowhere to go. I was trapped by bureaucracy, and
what had the ominous appearance of self-dealing and greed. I
knew this had to be stopped at once, and I pray that my
statement here today will be heard and heeded. Very good.
Thank you very much.

MARGARET BAR-AKIVA, MODERATOR:

Thank you. Our next speaker is Nevi Baker, who lives in
Florence Tollgate in Florence. She is the current president of
the Common Interest Homeowners Coalition, and an advocate
for homeowners’ rights. And, I can say personally that I've seen
her work, and it’s amazing.

NEVI BAKER:

Hello. I'd like to thank Professor Evan McKenzie for writing
that wonderful book, “Privatopia,” which opened our eyes, and I
want to thank Professor Askin for helping us with some of our
cases, particularly with Twin Rivers. After many years of
hearing that there were financial problems in our community,
we still never expected the shut-off notice we received from
PSE&G at the beginning of the winter season in December 2001.
The notice from PSE&G was publicly-posted on all 40 buildings,
indicating that the heat and the hot water would be turned off to
all 320 units in our community for an indefinite period of time.
In addition, there was a long-standing and unresolved dispute
with the township, creating a very large debt, and water and
sewer bills.
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The undesirable financial situation was public knowledge,
and seriously affected the property value for all the owners of
units who were trying to sell. The Board of Trustees was being
irresponsible in fulfilling its fiduciary duties to the homeowners,
even though the owners were paying a considerable annual fee
to a large well-known management company for on-site
services, which included financial advice. A group of about 20
owners formed a task force, and initiated a campaign asking
owners to please pay attention to what was going on with the
finances of the association. Letters sent to the board requesting
access to financial records were answered with a statement,
“You all received proposed budget. That’s all there is.” This is a
classic example of the arrogance many boards display when
dealing with New Jersey homeowners.

The task force was planning an election campaign, and made
many requests through the board for a complete and accurate
list of homeowners’ addresses, and for a list of those who were
deemed not eligible to vote. The board would not release the
list. A motion was filed in Burlington County Superior Court by
the task force attorney, asking the court to postpone the annual
election in May to allow the Board of Trustees to provide the
information to the task force for the campaign purpose. The list
of names and addresses was finally given to the task force, but
immediately thereafter, the board filed for protection under
Bankruptcy Chapter 11. In the bankruptcy filing, the board
asked the court to allow them to stay in office until the hearings
were conducted, and a court decision was issued. What, besides
arrogance, could possibly motivate a board which disgraced the
association into bankruptcy to ask to participate in an after-
election transition process? Thankfully, the request was not
permitted by the court and the entire board resigned before the
next election.

As a result of the bankruptcy filing, each unit owner had to
pay an average of $4,000 in full before December 31st of that
year. Why couldn’t the association’s attorney negotiate with the
debtors to avoid filing for bankruptcy? That is money that will
never be recovered. It’s essential for New Jersey homeowners
living in associations to have strong support within state
government that will fight for the rights of homeowners. At this
time, there is only limited authority within state government
and relative powerlessness in state enforcement. The state
cannot fine or dismiss based on reported abuse of self-serving
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and self-appointed board members who had their own agency,
or they may have been compromised by special interest groups
and wanted the power and authority to boss their neighbors.
State legislators need to create laws that protect homeowners,
and make boards accountable to an agency, such as the
Department of the Public Advocate. I once again thank you all —
CIHC’s own members, and friends who have attended today,
and to David Kahne, who has written in association with the
Homeowners’ Bill of Rights.

MARGARET BAR-AKIVA, MODERATOR:

Thank you, Nevi. Our final speaker for today is Jerry
Cosulich, who lives in Crownview Manor One Condominium in
West Orange. His perspective on HOA’s is focused on mortgage
underwriting and credit analysis. He is designing a system that
will identify lending-related lists in community associations.

JERRY COSULICH:

Thank you. I must open my story with an expression of
gratitude and appreciation to the conference organizers,
participants, and funders for the invitation to me to speak out
regarding HOAs and the problems of private governance. Thank
you very much.

Ladies and gentlemen, my name is Jerry Cosulich. In late
December 2003, my wife and I moved into Crownview Manor
One Condominium in West Orange, New Jersey. Not long after
I moved in, I encountered John (Tye), who was a long-time
resident and also an advocate for financial transparency. He
told me that he could not get access to financial documents, so I
joined with him to advocate for financial transparency. In
March 2004, after John Tye submitted a request for copies of
bank statements, our managing agent wrote to the
condominium’s attorney. In his letter he stated, “[a]s you are
aware, we have been notified with a request for documents from
Mr. Tye and Mr. Cosulich.” It ended with, “[t]he conduct of
these two individuals is out of control, and we have to make a
strong effort in putting a stop to it immediately. We need your
counsel in these matters and the association needs you to take
the lead in an offense against these unreasonable requests.” I
ask you, is it unreasonable for a homeowner to ask for financial

TWGE,
X s
A 2

673 7

) .
&

(3
2 3
oy



Spring 2008  Rutgers Journal of Law & Public Policy Vol 5:4

documents, when the association has not had part of its books
audited since 1998?

MANY VOICES: Yes.

JERRY COSULICH:

Also in March, one night, our presidents met me in the lobby
and said to me, “do you know what we do to people who
question us?” “We chew them up and spit them out.” Love your
neighbor. Due to John Tye’s effort to ask for financial
transparency, in May 2005, John Tye was falsely accused by the
board of being witnessed by two employees of stealing a 5-gallon
jug of spring water from the association. It’s funny, but it’s like
Dave Barry said, “I'm not making this up.”

In June 2006, I introduced John Tye to a law firm. The
attorney wrote a letter to request the board to give the two
names and to have an ADR resolve the dispute. As the board did
not want to give the names of the two employees claimed as the
witnesses, and as the board made no response to the request for
an ADR, John Tye had to file a lawsuit against the board in
August 2005. As I had been advocating with John Tye, in mid-
2006, I sent out memos raising questions about the lawsuit.
Without any regard to our bylaws, without any warning, and
ignoring any sense of due process, the board levied fines of
$35,600, plus association’s attorney fees for the four memos I
sent out under the doors of unit owners. The board also put a
lien on my property.

My experience proved to me how unprotected one’s property
is in the homeowner association. Within the United States,
every citizen has a Constitutionally protected say. Why do
citizens living within homeowners associations not have the
same protection? Are we considered second class citizens?
With one out of every six Americans living in HOAs,
homeowners associations house as many people as Texas and
California combined. They act as a fifty-first state without any
of the Constitutional or legal rights to protect their inhabitants.
So, I leave you with this, how can we turn an HOA into a better
place to live? Thank you.
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Third Session:
Creating Workable Solutions:
Working with the State to Regulate These New
Governments

PROFESSOR PAULA FRANZESE, MODERATOR:

We're back. Excellent. Ladies and gentlemen, thank you
very much for your patience and the very significant, very
poignant, and very important nature of your reflections today.
There will be a significant opportunity immediately following
this program for you to speak, because that really is the heart of
the matter. As Professor Askin just mentioned, the
adjournment time is not set in stone. So, we will, in fact, engage
in a dialogue for as long as you wish to. So, it could be days.
We'll settle in. We have lots of water and bagels. We have an
exquisite array of leaders, thinkers, and visionaries in this
context, as we take up the task of reform. And I would like to
have us begin by asking the question, what are the lessons to be
learned from our sister states? Because while New Jersey can
boast, if that’s the appropriate word, a preponderance in terms
of sheer numbers of homeowners associations, as well as
residents living under their aegis, certainly we did not devise the
concept. It originated in the sunbelt states, most specifically
within the purviews of Florida, Arizona, and California. Florida,
as a pioneer in the context of devising the paradigm for
homeowners associations, has had its share of problem with that
paradigm. Danielle Carroll is an immensely wise woman. The
Florida ombudsman, who is on the frontlines, reckons with the
good, and also the not so good, and how best to accommodate
both in making real the promise of community within common
interest communities. I am delighted that we begin with
Danielle, who has come all the way up from sunny Florida to
share with us, first, what can the Florida experience teach us, as
we move forward with the task of legislative, as well as policy-
based reform? Ladies and gentleman, I give you Danielle
Carroll. Thank you.
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DANIELLE CARROLL:

Hello. My name is Danielle Carroll. I'm the Condominium
Ombudsman for the state of Florida. It’s a pleasure to be here
today. Actually, listening to the stories that were being told
earlier, they sound very familiar. I've heard these stories before,
and so it basically tells you no matter what differences there are
between the communities that we live in, we really are all the
same. We have the same issues in Florida, and are dealing with
some of the same issues that you're dealing with here. And I
have to say, in preparing for coming here, I have been looking at
what other states do, and I have to tell you, I really came away
with the fact that Florida is doing a pretty good job in handling
these issues. It’s not perfect; it never will be perfect, because
nothing ever is. It’s hard work, and so when we’re looking at
what are the solutions to the problems, because there’s
numerous, the solution is to look around. It’s you. That is the
solution. It’'s everybody up here. It’s everybody working
together to have a better place to live. Professor Franzese was
talking before, and I was thinking, you know, when I go home at
night, I want to go home and enjoy my home. That’s what I
want to do. I deal with a lot of other stuff during the day, and we
all do, and we want to come home and enjoy where we live. And
that’s really important. So, how do we do that? How do we
enjoy where we live? And in the spirit of full disclosure, I have
to tell you I don’t live in a condominium. (Laughter.) And my
homeowners association is voluntary. You pay $5, that’s it. So,
it really allows me to do what the Florida Legislature intended,
which is for me to be a neutral resource, because I don’t have the
viewpoint of somebody who’s living in a condominium, and
dealing with those pressures; I don’t go in with that bias,
because it’s hard enough to stay neutral without having
experienced those things that are going on and that people are
complaining about. And you’d be very empathetic to their cries.

I have to tell you that I was listening to everything, and
everybody was talking about audits and financial statements and
elections. In Florida, we regulate those things in
condominiums. They’re regulated. Elections are regulated, and
the beauty about condominium elections is that the Florida
Statutes, the Condominium Acts, and Chapter 718 of the Florida
Statutes, actually tell you how to run an election in a
condominium. It’s secret ballot. You have to give a 60-day
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notice of election. You have a timeframe that people can
actually go and say I'm interested in running for the board.
They give their information sheets, and after that, 14 days before
the election, the ballots go out; you know who’s on the ballot.
You have to actually put them alphabetically, the names of the
people. That way, you're not giving any preference to anybody
that’s currently on the board. So, there’s a whole process to it,
and you have 14 days to send in your ballot. I always tell people,
if you're afraid that somebody is actually going to do something
with your election, bring your ballots in on the night of the
election, because you can do that in Florida. You don’t have to
send them in. You can carry them in. You can carry in your
friend’s ballots, and they’re secret ballots, so nobody knows how
you voted, because Florida allows you to have an outer envelope;
you can check to make sure that that person is a unit owner, but
the inner envelope does not have any identifying information on
it. It gets separated, and the people just vote. I think that’s
really great, but what’s also beautiful in Florida is the fact that in
my job, if you really think that somebody is doing something
inappropriate with that election, you can petition the
ombudsman to appoint an election monitor. And it takes 15
percent of the unit owners in that community to petition for a
monitor. Now, of course the association has to pay for the
monitor, and we try to make sure that the monitors keep the
price down, so it’s affordable. But basically, somebody will come
in and conduct the election to make sure that, at least, the vote
count is correct. And also, because we’re regulated, those
ballots, even after the election, all of that information from the
election is part of your association records, and you have to keep
them for a year, because we have annual elections. They're
every year, and so you have to keep that information in your
association record. And also, you're required to have association
records, and guess what? In Florida, you get to look at your
records. You can send by certified mail, and say I want to look
at my association records. Within five days, the association has
to allow you to review your records. And that’s a good thing.

PROFESSOR PAULA FRANZESE:

Danielle, if I might interject, who enforces that five-day rule?
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DANIELLE CARROLL:

And the beauty of it, again, the state. The state collects $4
from every condominium owner in the state of Florida.

PROFESSOR PAULA FRANZESE: Per year?
DANIELLE CARROLL: Per year.
PROFESSOR PAULA FRANZESE: Only $4°?

DANIELLE CARROLL:

$4. So, the association has to pay for it, so if it’s a 300-unit
condominium, the association would pay $4 for every single unit
owner. And the state will come in and enforce those kinds of
issues, because there are state statutes; there are state rules, and
the state is the agency that enforces them. And so, we do have
regulation in the state. Now, for homeowners associations, it’s a
little different. What they did was, before you can file suit in a
homeowners association, you have to go to mediation. And the
state mediates it. So, you have an avenue prior to going to
litigation, to actually have the state come in and mediate those
issues for you.

PROFESSOR PAULA FRANZESE:

And Danielle, how fair and impartial is that process?

DANIELLE CARROLL:

Now, it depends on who you talk to. (Laughter.) Because
there’s those who don’t trust the state, of course; people are out
there that don’t trust the state, and I'm not saying this because
I'm a state employee. I'm saying this because I've seen and
witnessed this. The state is fair; they’re neutral. Theyre not
taking sides. And I have to say that, I'm going to go back a
moment to say I was appointed by Governor Jeb Bush to be the
Ombudsman, and my statutory language actually says that I
work at the pleasure of the Governor, and so I could lose my job
at any minute if the Governor decides they don’t want me there.
So, currently we have a new Governor, Governor Crist, and as
the Ombudsman, part of the statutory language for my position
is to be a neutral resource for everybody, for unit owners, board
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members, attorneys, anybody who needs assistance, we're there.
We have numbers people can call and ask questions; we will
actually go out and do educational training. Somebody was
talking before about board members who actually don’t or may
not even know what they’re doing. They’re taking over boards,
and that’s a big problem, and we don’t have mandatory
education in Florida. But you have the Ombudsman’s office,
which is a resource for you. So, if you have questions, or you
would like our office to come out to your community, and assist
you in your board meetings or to try to get you on track, we’ll be
happy to do that. That is free, and it doesn’t matter, anyone in
the state of Florida that’s in a condominium can ask me to come
there or one of my staff members, and we’ll come there. And it’s
no cost to that association, because one of the key proponents of
the legislation is it’s about education, because the more
informed you are the better decisions you're going to make. And
that is really, really the key, and we had a home owner up here
earlier, who was an attorney who was telling you to read your
documents. That’s never been truer. I mean, you have to read
your documents. You need to know what you're getting into,
and the thing is I know as a kid, I always like to throw the rules
out in Monopoly or whatever I liked to play, because I didn’t
want to play it the real way. I wanted to play it the way I wanted
to play it. It was easier; it was quicker. So, if I just made up the
rules, it went along a lot smoother. Of course, I pulled out the
rules if somebody told me they wanted to do something. Then
I'd pull out the rules, and say, “Wait a second. The rules say you
can’t do that.” And that’s kind of like associations. I mean,
that’s homeowners associations. Everybody’s throwing the rules
out. You know? Don’t pay attention to your bylaws; don’t pay
attention to your condo document; don’t pay attention to the
statutes or rules. I don’t want to play by that game. I always tell
myself, as the Condominium Ombudsman, I always feel like I'm
playing survivor, because I'm always outwitting, outlasting,
outplaying people, because that’s what you have to do, because
everybody has an agenda, and the thing is, as a neutral
resources, I don’t take sides. I don’t have a horse in this race, so
I have to sit through and listen to what everyone says.

And the things that I've found out as the Condominium
Ombudsman is that everybody sounds really rational and sane
when they’re talking to me. So, that person that somebody’s
complaining about, when they’re talking to me, they are sane;
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they’re not doing anything inappropriate; they’re just explaining
what’s happening in their community. That board member
they’re complaining about, that they’re saying is out of control,
when I talk to them, they’re sane; they tell their story, and you
say, wow, I can’t believe this person is doing that. And you
know somewhere in there is the truth . But it’s not for me to
take a side. It’s for me to say: how do we resolve this issue?
How do we get this done? And I think part of it isactually going
by the statutes and rules. And so, now as an adult, I actually
follow the rules. I'm a stickler for rules.

PROFESSOR PAULA FRANZESE:

But Danielle, excuse me, what result when the rules
themselves are unfair? When the contract may, in fact, be one
of adhesion, when there was perhaps an absence of meaningful
choice on the buyer’s part in buying into what she or he has now
bought into, and what result when those rules, although they are
in black and white, are being enforced selectively?

DANIELLE CARROLL:

That’s when you have to turn to the state to enforce those
rules, even if they’re bylaws. The state of Florida will not
enforce your document. But they do have an arbitration
program to help you figure out what your documents really say
and do. But if there is a problem, and this is what I say, because
I'm a stickler for rules, and following the statutes, when things
are ambiguous, a lot of times people are going to interpret it the
way they want to interpret it. And that’s a really big problem,
and we have that problem in Florida. What you have to do, and
one of the things that I do as the Ombudsman, is make
recommendations to the Governor, to the Legislature, because
sometimes getting rid of that ambiguity in the law is really
coming down to a legislative action. And I always tell people,
“You as a community have to tell your legislators when
something isn’t working.” When things aren’t working right,
you have to tell them, because that’s what’s going to get things
done. And somebody said earlier:, the squeaky wheel gets the
oil. You'’re right,the squeaky wheel does get the oil. The thing
that I've noticed in state government, is that the people who
contact their legislators, the people are writing in, somebody’s
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going to have to deal with that. It usually doesn’t get ignored,
you know? And if you have a whole community of people that
are writing in, and telling their legislator, hey, we’re not happy
with this. Do you know what’s going on in our community?
That legislator usually comes and shows up at things like this;
they usually actually are involved in forming that legislation that
will help correct that problem. But also, you have to go to your
state regulators,your government agencies, and say these things
don’t work. They need help. They need to be fixed. And the
thing that I've noticed in state government, too, is that there’s a
lot of agencies that have rule making authority within that
government agency, so you can actually go and they can actually
fix the problem. Some things statutory, andthe legislator is
going to have to fix, but you have to do that. You have to tell
people like myself, who are in those positions who have the ear
of the Governor’s office, and the legislators to push forward
legislation’s slate of changes.

I did that this past year. There were things that I saw within
the statute that I felt were not clear.

PROFESSOR PAULA FRANZESE:

Danielle, in the context of the legislative process and
legislators weighing in, how formidable is the CAI as a lobbying
influence?

DANIELLE CARROLL:

I have to disclose this, because since we're talking about CAI,
and I'm neutral, CAI is currently the contract-holder for the
state of Florida’s educational program. They do the education
for the state of Florida. Obviously, the state of Florida oversees
the education process, so they basically cannot do whatever they
want to do, and it has to actually be within the contract that
Florida has with them.

PROFESSOR PAULA FRANZESE:
How did they get that contract?
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DANIELLE CARROLL:

It’s a bid process, and in essence what we do with CAI is
regrettably CAI was the only bidder for that educational
contract, so they have been doing our educational process I
have to say I have not heard anyone complaining about the
educational courses, but there’s another source of educational
courses, which is our office, and like I said we will come to you.
We're neutral, and we will actually do the educational training if
somebody wants us to.

PROFESSOR PAULA FRANZESE:

And Danielle, the point was made by Professor McKenzie
this morning that the process under the Goliath-like form of the
CAI can’t help but be infected with self-interest. It’s the same
cadre of attorneys, as well as developers, as well as others who
stand to gain financially as a consequence of the havoc often
wreaked at residents’ expense. What is Florida’s perception of
that indictment of sorts?

DANIELLE CARROLL:

Part of the problem that we have in homeowners
associations and condominium associations is self-interest.
that’s what’s ruling this. whether it’s a board member; whether
it’s an outside source —that is what’s ruling this, and causing a
lot of the problems. If we could regulate common decency,
courtesy, people being right all the time; we would have no
problems, because basically people would be doing the right
thing. The thing is it’s a balance of. Of course, there are going
to be people who have their own interests, and are going to be
pushing that agenda. The key is having equal sides that are
pushing for that not to be the primary agenda.

PROFESSOR PAULA FRANZESE: Yes.

DANIELLE CARROLL:

That’s when I say it takes all of us to take care of that,
because no one organization can cause you to have a system you
don’t want unless you stand by and let people do it.
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PROFESSOR PAULA FRANZESE: Yes. Yes!

DANIELLE CARROLL:

And I think that that’s the key, that if we stand by and sit on
the sidelines, of course this is going to happen. The key is
getting off the sidelines, being a participant, and actually being
on your board, removing those boards when you don’t like them,
actually showing up at your meetings, because people tend to
not do a lot of things if people are watching That’s been really a
key component I think that we’ve learned in Florida is education
— educating people on how to be good board members, because
you know the best board would be if you had an attorney,
engineer, CPA, but you don’t get that. You get whoever comes
through the door, and is willing to step up to the plate. And
unless you're willing to step up to the plate, it’s really hard for
you to say something is going wrong when you’re not willing to
be a part of the solution. So, I would say that you have to be part
of the end solution joined into your life; be an active participant.
Don’t stand on the sidelines.

PROFESSOR PAULA FRANZESE:

And you were broadly stating limits and the follow-up
question becomes how is it in New Jersey that we might level
the playing field so that resources are more evenly distributed to
allow each voice to be heard? My dad was very fond of saying
that if you think you're too small to be effective, you've never
been in bed with a mosquito. So, how is it that those who are
disaffected might, in fact, enhance their capacity not simply to
persist, but to actually make the difference? I'm going to ask
Danielle, who is a gift to us today to sit with me here and help
me to respond to our own legislators who have proposals.

DANIELLE CARROLL:

Can I just add something? I know you guys are battling with
having this Uniform Common Interests Act.

PROFESSOR PAULA FRANZESE: Ownership Act.
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DANIELLE CARROLL:

Ownership Act, and I have to say last year Governor Bush
asked the Department of Business and Professional Regulation
to look at that, to see if this would be something for the state of
Florida to have. And I just want to read what the department
recommended: That we should the Uniform Act. And it says
Florida law is more evolved, mature, and has a greater emphasis
on consumer protection.

PROFESSOR PAULA FRANZESE: Oh, what is that?

Say that again.

DANIELLE CARROLL:

That our Florida law is more evolved, mature. It has a
greater emphasis on consumer protection, and that was the
reason why the Department of Business and Professional
Regulation after looking at it, taking in input from the public,
and also hold a meeting where people were able to talk about
this issue, came to this conclusion. And we have such
differences between condominiums and homeowners
associations; there’s a lot of differences. There are things that
you could shore up, and that are more in common, like
elections, financial audits. Condominium Act of Florida actually
requires financial audits. There’s things that you can do, but
that did not serve the purposes of what Florida wanted to
protect the public, and so that was the recommendation from a
state agency to the governor, who asked for us to look at that.
And I just wanted to put that out.

PROFESSOR PAULA FRANZESE:

Immensely helpful. You've got to sit with me. Immensely
helpful! Sit with me, Danielle. Pull up a chair. Very good. Let’s
hear about what’s happening on the front lines in New Jersey.
We've got competing bills at stake, as we speak. Let’s have
Senators Martin, as well as Rice provide us with an overview of
the legislative response. Senator Rice. Thank you.
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SENATOR RONALD L. RICE:

Thank you very much. I'm going to try to push through this
very quickly. Unfortunately, it’s a bad day for me; 40 state
senators, and I think I'm the only one in the primary fight for
trying to help people. I should be in my district, and we have
two committee meetings; I have to chair one, as we go. So, if the
Senator will allow me, let me just get through this very quickly.
First, there are two bills. I sit with both sponsors. I spent a lot
of time with staff trying to reconcile the two bills; we couldn’t
get agreement. And there are two different bills we thought we
were getting there. Some of this stuff is being driven by money;
some of it is being driven by selfishness, and so I say here’s what
were going to do: I'm going to personally take the time as
chairman of the committee; I'm going to go up and down the
state, and hold hearings. I want to hear from the people. I did
that. Whether people appreciate or not, and you still may not
get what you want, but I tried. I'm dealing with 39 others. But
the Senate Turner Bill, which I joined in, that bill really
supplements current law and provides guidance in areas of
election, access to records, and (alternative) dispute resolutions
concerning matters that affect all of the homeowners equally,
because up and down the state we heard the complaints that we
can’t get certain documentation that you're entitled to, that we
can’t settle disputes, that we’re paying twice. We have to engage
attorneys and then pay the board, as well, to engage attorneys to
fight us. Those are the kinds of things that were coming out of
these hearings, and they were very serious pieces. Also, this bill
clarifies the applicability of the planned real estate development
for disclosure, and the powers of the commissioner of those
communities — community affairs through forced act. And that
was really the Twin Rivers case that came down. And Senator
Martin can speak more about that; they’re attorneys, I'm not,
and maybe that’s a good reason I didn’t finish law school,
because I (didn’t use) common sense here. The bill established
an advisement committee. And one other thing I want to say
about 1608 now, doing the analysis for you: It follows current
court decision, basically, which place limits on certain action by
associated boards, and this is really based on decisions which
have been held that the Governor (buys so) such entities may
not exercise (penalties), and not grant them by statute. But
that’s in every case that we go through.
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Well, where are we? We have S805, which is referred to at
the Doria Bill. And the other one is 1608, which is called the
Shirley Turner Bill, which I joined in What do we have? Issues:
Fair elections. The right for any owner to run for the board; that
became an issue, and I've lived with that even in my district.
805 contains procedure for monitoring elections, and has
specific requirements for holding them. Disputes regarding
elections are to be submitted to DCA. 1608, which is the Turner
Bill, contains provisions to have monitoring by monitoring
groups, or may be internal, something like the League of
Women Voters; oversight by the Public Advocate, if fraud is
involved. We have a Public Advocate now. We worked hard to
bring him back. We have to give him something to do, besides
messing with me all the time.

Access to records. Senator Doria Bill 805 requires access
with seven business days upon written request, and is 20 cents
per page —and allow outreach charges for voluminous requests.
The dispute goes to the DCA — Department of Community
Affairs. Under the Turner Bill 1608, it treats record requests as
if association is a public body, and owners are the public. Any
(refusal) by a board may be appealed to the Public Advocate to
be handled through the ADR. In other words, they have to give
you certain records.

Open meeting and right to speak. The Doria Bill, S805,
requires all meetings to be open to owners. Tape recordings,
only, allow the board to get prior approval. Under the Turner
Bill, all meetings open to owners, tape recordings allowed in line
with the Twin Rivers case. Problems with the developer, control
of the board, and the government documents: Under Senate Bill
S805 -- the right to review government documents prior to
closing -- the 805 provides for that. Senate Bill 1608 assumes
that the current law provides for this already under DCA review.
Need for a homeowner advocate: Since developers are familiar
with the DCA procedures, we think that there’s a need for a
homeowners advocate. So, Senate Bill S805 provides for
Ombudsman and DCA. Senate Bill — which is the Turner Bill
1608 moved that function to the Public Advocate’s office in
order to afford conflict of interest with the developers’ issues,
also handled by the DCA. Better disclosure governing
documents; neither bill really provides for this, but prior to this
new bill coming, and new section, the Senator Turner Bill was
2016; they’re providing for this, and it’s something that we have
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to revisit. The need for alternative dispute resolution with
developers and control of the board: that kind of ties us into
some of their CR reports that we received. Senate Bill 805, the
Doria Bill provide for owners to form an independent committee
of the Executive Board prior to the developer submitting to ADR
through the courts. The Turner Bill, 1608, would allow two or
more owners to bring disputes to Public Advocates for review; a
big difference there.

Need for bidding laws and conflict of interest rules for board
members and management Both S805, which is Doria, and
1608 provide for biddings on contracts. Exceptions are greater
under S805. In other words, there’s less exceptions to the rule
on 805; the Turner Bill will try to put more exceptions in there
to kind of balance the thought in the rules. Need for licensing of
common interest property managers: Neither bill provides for
the licensing of these property managers. There should be
penalties for breach of fiduciary duties, and they should be
statutory penalties to the board members. So, we have to revisit
that.

The state enforcement of statutory owners’ rights: Senate
Bill 805, which is the Doria Bill leaves the enforcement in the
Department of Community Affairs. It creates new powers
sessions with less fining powers, by the way, $1,000 than the
New Jersey State Statute under the present law, because the
Senator Turner’s Bill, 1608, assumes enforcement for open
meetings, and association level ADR will be the main — with
DCA — and be enforced through the plan redevelopment —that
big name statute, okay? Up to $50,000 against a board. Issues
with board actions violate internal documents is (reviewable)
through the ADR at the Public Advocate’s location again. I've
got to keep him busy; he’s been on my case, you know? Give
him something to do.

And then there’s the right of the owners to vote on items.
That becomes a real serious issue throughout the state: The
right of owners to vote on items which dramatically increases
their monthly fees. Senate Bill 805 does not provide for this.
Senate Bill 1608 does provide a requirement for you to vote on
those things, and the requirement right now that’s been
reviewed has been 75 percent of the people can vote on that
item; there’s been talk about that it may be too harsh; it should
be 51 percent, or something like that. That’s reviewable, but at
least it’s in there, and that’s for items over $20,000. And they’re
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going to go out there and spend millions of dollars, and you have
no say-so, but you’re going to pay, and so we’re looking at that
particular language, the right of owners to block litigation by the
board when the majority of the owners do not want to litigate.

Senate Bill 805, the Doria Bill, does not provide for this.
Senate Bill 1608 does provide for it. Training the board
members: 1608 provides for two hours mandatory training.
The Doria Bill not provide for mandatory training at all. We
made training possible in Doria and then voted for it for
planning boards. Why not have two hour training for these
boards, so they know what the heck they’re doing sometime?
And some of them do, some of them don’t.

Common misconceptions -- because some of that I was faced
with coming in here: Senate Bill 805 would allow the state to
manage the homeowners associations? That’s not true. 1608
would abolish the master association? That’s not true. What
1608 does is actually says that you can have the master
association, but it really reiterated the court decision that the
association cannot go beyond its overall powers of maintenance
and things of that nature. If they do — and say you usurp or
abuse those powers, then they’re going to be hoarded. That’s
like anything else And so, there is a clear difference between the
two bills. I'm still trying to figure the best way to reconcile the
bills, and they may both come up in committees when I get back,
if I survive these trying times and tribulations; for hearing let
the chips fall where they may. I may get them both out of
committee, and let everybody vote on them, but we’re trying to
still reconcile. I know Senator Doria is not going to return. I
know Senator Martin and others are not going to return. I
expect to return, and if I do return, then the chips are going to
fall on me, and I’ll bite the bullet where I have to, because I'm
probably put more time in this up and down the state than
anyone else with staff. Hopefully, you’ll appreciate it, but I
wanted to give you that summary before I go to committee.
Thank you very much.

SENATOR ROBERT J. MARTIN:

I'm Senator Martin. I'm a Republican from Morris County.
Like Senator Rice, we have committee meetings at 1:00 o’clock.
Our new prosecutor is supposed to be at a committee meeting. I
was supposed to meet him 10 minutes ago, so I'll be relatively
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short, and I want to make some comments. Yes, Ron was
correct; 'm not running for re-election. I'm retiring. I think
legislators at some point should retire and let others carry on,
but I'd like to see something happen in the next seven months
that deals fundamentally with this issue.

Ron did a very good job of talking about the two competing
pieces of legislation that have been introduced into the
legislature. Instead of going through what he just did about
what the bills are, let me just talk a little bit about the process.
Many of us — and I think almost everybody in this room is
concerned about the one piece of legislation that previously
passed the Assembly, Assembly Bill 798 that Ron referred to as
the Doria Bill, but it’s also an Assembly Bill that had previously
cleared the Assembly, both committee as well as the Assembly,
itself.

It was to Ron’s credit blocked in the Senate, because his
committee — as chairman, he wanted to take the time to look at
that bill and look at other competing bills just before somebody
went ahead and enacted this. That bill — A798 — was
represented as, I think many of you know, as being in the best
interests of all CICs, both condominiums, homeowners
associations, as a major reform. It was brought to my attention
fairly early, and not the least of which by Professor Frank Askin
of Rutgers and Professor Paula Franzese that there was some
real serious problems with this legislation, and I think most
senators, including Senator Rice recognize that at the very least,
as much as 798 pretended — if I can use that word — to give
certain protections, and it offers some protections. It also left
open many other areas that are very important to property
owners.

There are some real issues here, and what I just want to
suggest at this point in time is we don’t have to live by one of
two bills. There is time to get this right, and we will look to the
state of Florida; we will look to other venues and other states,
success stories, and also your own input as to how things really
work in the real world. I know a little bit about the attorney who
did most of the drafting of this bill, which is like 110 pages. I'm
a lawyer, but I can tell you I don’t understand everything that’s
in this piece of legislation, but I am a little fearful, and I can tell
you somebody — the people who did draw this up, every section
is in there for a reason, and don’t think otherwise. There’s no
fluff; there’s meaning in this, and I would like to know before we
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get done with it, since it’s going to affect so many people — a
million people in the state of New Jersey — what its impact is
going to be. Rather than just live by this legislation, or the
competing Shirley Turner Bill — Assemblyman Bateman Bill — I
think we should look at other alternatives. There are
fundamental issues with condominium associations, and
homeowners, property owners associations. First Amendment
rights, as you know, issues about how maintenance fees can be
arrived at. As I talked to somebody earlier, stealth liens and the
way in which liens can be placed on people for missing
purported dues or other payments.

But I think the biggest issue is one of basic due process: the
procedures in which homeowners have an opportunity to be
participants in the process. I can tell you, since I've been in the
legislature over 20 years, that I have had continued complaints
by individuals who have had serious disputes with their board,
and usually it has to do with the fact that they are not listened
to, and they are shut out when they try to voice something that
seems to be at a disagreement with a majority, or whoever is in
control of the board. So, I think the most important thing we
can do with a piece of legislation is make sure that there’s
transparency about what is going on, that there’s enough notice
that all owners recognize what’s going on; if there’s going to be a
change in the bylaws, and things of that nature, that it is given
its full opportunity to be reviewed and voted on, and also if there
are complaints that we set up an alternate dispute process that
isn’t going to cost a leg and an arm, and one that the
homeowners association is going to have confidence in.

I heard applause with the Public Advocate. I think he’sa — 1
don’t know whether he needs more work, as Ron suggested, but
there’s an office that at least I think most of us, including myself,
does have confidence in. If the trust were reposed with Mr.
Chen and his office, at least everybody would be getting a fair
shake through the process. So, I think that’s a possibility that
really needs to be looked into. So, let me just close by saying
that you should be concerned; there is real interest in getting
legislation passed. It’s complicated, and it could be tricky, and if
you're not careful and forceful enough, there could be provisions
in there that leave you worse off than where you are right now.
(Applause.) With that, I will turn the matter over to Professor
Franzese.
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PROFESSOR PAULA FRANZESE: Thank you, Bob.

Thank you.

SENATOR ROBERT MARTIN:

We are going to have to do our business over in the next
room.

PROFESSOR PAULA FRANZESE:

You're a statesman, my friend, a statesman. I'll see you this
evening. Good. Very good. The reaction from the body
presently charged with administering and insuring the integrity
of the various rules; the DCA’s response. We are disappointed,
and certainly that is an understatement that we have somehow
been denied the wisdom of Ed Hanna man today. Ed, who is on
the frontlines, very much a statesman, and a person of immense
principle, had elected on his own time to be with us today,
speaking solely from his own vantage point, rather than on
behalf of the DCA, and we remain confused as to how it is that
somehow he has, as well as all of us have been deprived the
opportunity to hear from him. And we will learn more about
that deprivation, I can assure you, as we assiduously follow up
with this matter in the days to come, our First Amendment
values are too sacred in this cause. We are pleased to have with
us Michael Ticktin, who unfortunately for Michael, finds himself
in the hot seat of sorts. I encourage you to please continue to be
gracious, and open-minded, as Michael has taken the time to be
with us to talk about the DCA more official response. And
Michael, I don’t want you to feel that you're being potentially
put in an awkward position by asking you what the heck
happened in the context of Ed Hanna man? So, I'm not going to
ask you to respond to that question unless you perhaps choose
to, but it is very helpful to us to hear what DCA’s response is to
the legislative opportunities as they continue to manifest.
Thank you.

MICHAEL TICKTIN:

Thank you very much. The Department of Community
Affairs is involved in this issue by virtue of its enforcement of

TWGE,
X s



Spring 2008  Rutgers Journal of Law & Public Policy Vol 5:4

the Planned Real Estate Development Full Disclosure Act, as
Mr. Randazzo pointed out earlier in our enforcement of the
PRED Act, we’re dealing with a situation where we have
statutory authority. We have funding, and as he reported, we
were able to bring about a satisfactory resolution of the problem
with the developer. The problem is that the PRED Act is
essentially directed at problems with developers, and marginally
does refer to associations, but doesn’t really give us the power
that we would need. Ed Hanna man, of course, and Janet
DiCristina are doing an excellent job of trying to do what they
can under existing law to provide assistance to homeowners who
are faced with difficulty with their associations. It’s our hope
that there will be legislation in the future that will better resolve
this problem, create better powers at the state level, to enable
the state to be a full part of the battle to help in righting
injustices and to correct the problems that are constantly being
brought to our attention in many areas. Just for one example:
One of the principles that we’re concerned about and that is in
all the legislation that has come forward is the recognition of the
quasi-governmental nature of the associations. This is
something the traditional CAI-supported model traditionally
had said, no, these are private; this is all contractual. And of
course, now you're getting a recognition, including a recognition
of the New Jersey CAI that this isn’t the case anymore, and it
should not be the case. The election issue, of course, is crucial,
be it state agency, be it DCA, be it the Public Advocate, be it
somebody who’s in a position to oversee elections. Go back to
the Civil Rights Movement, Lyndon Johnson pointed out the
Voting Rights Act was the crucial thing in the ending of the
segregation problem in the South, because he knew the
Southern politicians, and once they had to listen to the entire
population, their behavior would change, and it did over time.
So, in any event, we feel that moving forward is essential. In
getting involved in this, our initial involvement was simply
opposing the Ukiyo as it was drafted, and supporting the
homeowner bills as they were drafted, and all we saw was the
complex legislation was inevitably leaning to stalemate with
some input from the Governor’s Counsel’s office at the time —
we met with the representatives of both organizations, and we
basically came to the idea that it was possible to reconcile the
CAI's overlying concern with the organization of planned
development common interest communities, so that there were
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up-to-date laws governing all of them, not just condominiums,
with the concern of CIHC and others about the recognition of
homeowner rights. And we move forward with a process to try
to achieve this sort of consensus. We think we made significant
progress on this at a certain point. CIHC felt that it was not
satisfied with the results and exercised its right, which it
obviously has, and had to withdraw from the process.

So, the trouble is that this brings us back to the situation of
legislative stalemate. Now, conceivably, CTHC will mobilize tens
of thousands of people to come forward and by the force of their
political power, get through what CTHC sees as necessary to be
done. However, in the interim, there’s a stalemate. Now, who
benefits by the stalemate? Essentially, we saw the benefits by
the stalemate at the hearing — Senator Rice’s committee had a
hearing in Ocean County last summer, which I had the
opportunity to attend, and there was this huge gymnasium filled
with people who were basically screaming let us alone; get the
state out of homeowner associations. We don’t want any — they
already said we don’t want any — they got the fees out of the bill
already, which creates a problem. We have powers but no fees;
that limits our ability to do anything to begin with, so that was
something we weren’t happy about, but this has happened
before. The bills have gone through, and the fees have come
later when people saw that this was something that had to be
done.

So, basically, the committee got this barrage, and that was
directed at CAI for going along with the compromise for the
state, of course, and CIHC, and everybody; they just want to be
left alone. They’re the ones who — these associations who
mobilize their people; they’re the ones who are benefiting by the
stalemate. They were trying to push to get — you want a bill?
Fine. But take the retirement communities out of it. Okay.
That’s the bulk of where the complaints are coming from,
retirement communities, so that really isn’t a very good solution.

Senator Rice has spoken of trying to work out something that
would work for everybody’s legitimate interests. Hopefully, this
can be done. The Department is certainly interested in doing
what it can to bring this about, encouraging further discussions
of some attempts to build consensus; you know, just our
experiences in the absence of some reasonable consensus,
nothing is going to happen. And we don’t think that’s in the
interests of the homeowners, but nothing happened. So, on that
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thought, and that remembering that oftentimes the best is the
enemy of the good, that bear this is mind in approaching
legislative procedures, and then seeing how the legislature
works, and I will reply to same. Thank you.

PROFESSOR PAULA FRANZESE:

Very good. Thank you. Stick around. All of our panelists are
gracious enough to stay with us during the question and answer
portion. We are now honored and privileged to have with us
Public Advocate Ron Chen, a supremely capable attorney for the
public interest, a person of tremendous heart, as well as mind,
and he is going to be helping us to make some sense of where
the road ahead should lead. Public Advocate Ron Chen. You're
so good, thank you.

RONALD CHEN:

Thank you very much, Professor Franzese for that warm
introduction. I have been referred to already several times
before I've said anything. And I've been just absorbing this all.
And I come to you right now, actually. I'll candidly admit to you
right now, despite my prior profession, more as a student than
anything else. This issue is one of obvious public importance; at
least the numbers you know already — 1,000,000, over 40
percent of our private residents are now governed by some form
of private homeowners association, and those numbers alone
make this one of immense public interest, which is why the
public advocate in one of its first appearances before the
Supreme Court...Well, the numbers alone make it one of
immense public importance, which is why we decided to become
involved in the Twin Rivers case, as a friend of court in the
Supreme Court. And there, given my prior background, along
with my old — well, my long-standing friend, Professor Askin,
the organizer of this conference, in civil liberties, the issue as I
saw it was to what extent the State Constitution guarantees a
free expression, and association, limit the authority of private
community associations to make it administer rules for that
community. It also raises significant issues about how to
reconcile the expressive rights of residents with the private
property interests of the community’s residents, and it also
requires the court, which it is doing now to consider to what
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extent a homeowner association for a large private community
might be considered to function as the equivalent of a municipal
government. If these associations are essentially considered to
act as a municipality, and there is some strong evidence that
they perform that function, the question becomes whether they
should be held responsible to the same Constitutional standards
as a public government.

That’s the position we took in the Twin Rivers case and we
have also been monitoring the legislative proposals, which
you've heard about before, now called S805 and S1608, as
Senator Rice mentioned, at least S805 would be of particular
concern to me, because of all these additional honors and
responsibilities they would shift to the Public Advocate, you
know, without taking possession, because frankly, we're still
studying these bills. I'm glad to hear Senator Martin say that —
as (forward) in his legislature — he doesn’t quite fully grasp all
the complexities, at least of 805, because when I downloaded it
and printed it, it’s not a quick read.

1608 is a little bit shorter, and I think probably more geared
towards affecting and bringing about the opinion in the Twin
Rivers bill, but nonetheless, they both obviously would make
significant changes in the way homeowners associations
operate, including recognizing — both of them in their own ways
— that these homeowner associations do possess, at least quasi-
governmental powers. They do obviously differ in many
different respects, and we’re looking at it. Before I express an
opinion on either one of them, I want to continue that study.
But I would also highlight something that Senator Martin said,
which is that — I've been in Trenton now over a year; learned
some things, as well. Legislation sometimes is the art of the
compromise. Sometimes compromise can be also the problem
and not the cure, so we will be looking at those very, very
carefully.

One thing, though, I did want to stress is that any legislative
remedy, and both bills kindly do this certainly philosophically in
different ways, is that they should include some meaningful
access to fair, neutral, alternative dispute resolution. That’s
something that’s near and dear to my heart. Within the
Department of the Public Advocate there is the Office of Dispute
Resolution, which actually trains most of the mediators or a lot
of the mediators in a variety of contexts from homeowners’
warrantee disputes to Constitutional cases, and although I'm an
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old litigator at heart, at least by experience and practice, I
certainly have become convinced of the utility for disputes in
which access to inexpensive, accessible and fair and impartial,
both in reality and in perception, to ADR of that type is just as
important sometimes as whatever the immediate issue may be.

Both bills do provide for an ombudsman, which would serve
as an ADR coordinator of volunteer mediators, and I understand
that Senator Rice would like to see that come to the Department
of Public Advocate, and we’ll certainly look at it. Let me just say
this and without expressing any opinions: There sometimes is a
difference between a public advocate, and advocate who is in
there taking a side -- that’s what I'm supposed to do — and
someone who adjudicates. And I just want to make sure that
whatever proposal is adopted doesn’t create sort of a conflict of
interest between the Public Advocate as an advocate, which is
my primary duty, and have me involved in enforcement or
regulatory matters in which in some odd circumstance I could
have sue myself for something.

I would just want to add, though, generally on ADR that I
think this is access to such a meaningful, neutral, and
inexpensive method of dispute resolution is something hopefully
we can all agree upon. And I will say this: The Office of Dispute
Settlement, which is now in my department would be happy to
assist in training mediators -- volunteers mediators — to resolve
disputes without the expense and dislocation of adversarial
proceedings, if that can solve the problem.

In the current case -- back to Twin Rivers now -- in the
current case that the court is currently considering, the
Appellate Division found that the homeowners associations are
indeed subject to state Constitutional prescriptions when it
comes to impinging on members’ exercise of fundamental
expression rights. That case association rules governing signs,
but I think it also stands for a larger proposition, which is that
you cannot regulate homeowners associations as a corporate
entity the same way you regulate corporations whose purpose is
to manufacture widgets. There is a fundamental difference, and
I think the fact that we have special legislation proposed for
them recognizes this.

Between a corporation whose function is mainly commercial
and business, and with whom we might be involved as an
employee or as a shareholder, but still your home and the
sacrosanct nature of your home, and your ability to engage in
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your own process of self-definition, which was very important, I
think one of the most important civil liberties that I can
imagine, and the interaction with the association that is involved
in that process seems to me a very, very fundamentally different
process that rules governing business and other types of
business associations. It’s just apples and oranges in my view.

So, if Twin Rivers were a conventional municipality, then,
subject to the first amendment, the rights to regulate the signs,
including the signs for political purposes would fall under the
protection of the First Amendment, the uninhibited, robust, and
wide open debate on public issues that is part of the American
way of doing things. The Appellate Division held that the state
Constitution applies to the association speech regulations and
therefore rejected the association’s argument that it should be
viewed as a private corporation — as a corporation making
widgets, and making its members entitled to less stringent
Constitutional protections.

We have argued, and we will continue to argue in our brief
and like situations that since homeowners associations have
steadily expanded their role as private governments, and
especially their regulatory control over residents’ ability to
speak, meet, interact, and make their views and public opinions
known to their neighbors and the community at large, that roles
governing speech should apply to them as they apply to
municipal governments.

As residents in particular develop the homeowners are
entitled to more than rather less Constitutional protections.
There have been some who predicted a set of adverse
consequences that will result if the court subject associations to
the state Constitution. We have taken the position, and take the
position that their predictions are ill-founded, and rest on over-
statement of a plaintiff’s claim. What we as far as the ability of
residents and homeowner associations to engage in the same
activity that anyone else can engage in the context of their own
home.

The Appellate Division also found that homeowners
associations, in general, have increasingly come to supplant the
role that only towns or villages once played in policy. Well, that
may be true, as an empirical observation. It concluded that
fundamental rights must be protected, even where modern
societal developments have created new relationships or
changed old ones. 1 absolutely agree. As homeowners
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associations continue to expand their role in governing the
conduct and rights of a growing living in developments, we must
act to insure that our fundamental rights are preserved and
protected. And that’s a position I have taken, and will continue
to take.

As 1 said, on the proposals, particularly the legislative
proposals, my legislative staff is busy studying, working, and
trying to figure out which provisions would be most in the public
interest, and I look forward to meeting with a lot of you, as you
continue to help educate me on this subject matter. Thank you.

PROFESSOR PAULA FRANZESE:

Perfection. We are delighted that our panelists are gracious
enough to stay with us for a bit longer to begin the more
interactive portion of today’s program. Am I delighted to
introduce a dear colleague, who will serve as moderator,
Professor Bob Holmes.

Fourth Session:
Audience Participation

SECTION OMITTED.
[END OF CONFERENCE]
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